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Application No. 76LJ 30171669 Regional Office # 08 
 
Applicant’s Name JM Real Estate Holdings LLC 
 
Indian Reservation  Yes X No If yes, Reservation  
 
Irrigation District  Yes X No If yes, District  
 
Specialist Abigail Williams Date 5/14/2026 

 

 

  

NOTICE AREA 
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Water Right Owner Water Right No.  
(Basin ID, and Number) 

Applicant: JM Real Estate Holdings LLC 76LJ 30171669 

Consultant: Core Water Consulting N/A 
1CFC 

  
  
  

 
KRO STANDARD  

NOTICE CONTACTS 
  
  
  
  

1FWS 
1FWP 

1WQB 
1PPL 

1WWP 
1DSL 

2FWP 
2BIA 
8KAL 

1BRW 
8CON 

STEPHEN K VIELLEUX 76LJ 45108 00 
ELIZABETH J SMITH; MATTHEW K SMITH 76LJ 14233 00 
BOSSLER ANGEL POINT PROPERTY LLC 76LJ 216005 00 
DAVA MURRAY; PATRICK W MURRAY 76LJ 30026217 
KATHRYN B EDWARDS 76LJ 30022744 
HARRIS, CHRIS LEE & DEBRA KAY AB LIVING TRUST 76LJ 114567 00 
DAVA MURRAY; PATRICK W MURRAY 76LJ 30026218 
MAGNOLIA WUFENGENSIS LLC 76LJ 93173 00 
CHRISTOPHER ELARDO; KIMBERLY ELARDO; PAUL D WACHHOLZ 76LJ 93088 00 
KLINGLER-MUHLESTEIN TRUST 76LJ 72114 00 
KLINGLER-MUHLESTEIN TRUST 76LJ 29857 00 
GOOSE POINT LAND CO LLC 76LJ 46291 00 
CLARK, RONALD AND BARARA LIVING TRUST; KRISTINA CATHERINE, RYAN FAMILY TRUST 76LJ 69758 00 
BONNIE L ROSS; ROSS, BRIAN M & SHANNON C TRUST 76LJ 45044 00 
CROMER FAMILY REVOCABLE TRUST; CROMER, DIANE M TRUST 76LJ 30049096 
PHILLIP N GILBERTSON 76LJ 14584 00 
GILBERTSON, PAUL A REVOCABLE TRUST 76LJ 6331 00 
RJS 47 TRUST 76LJ 14234 00 
WRIGHT TRUST 76LJ 38730 00 
ARLENE D ROSS; MICHAEL A ROSS 76LJ 27736 00 
KOESTNER FAMILY PARTNERSHIP 76LJ 32988 00 
CROMER FAMILY REVOCABLE TRUST; CROMER, DIANE M TRUST 76LJ 30049095 
CAMERON G HAWORTH; LESLIE A HAWORTH 76LJ 14146 00 
JON FETVEIT; SHERILL FETVEIT 76LJ 30051597 
1523528 ALBERTA INC 76LJ 114565 00 
DAVA MURRAY; PATRICK W MURRAY 76LJ 46269 00 
PALS CABINS AT LAKESIDE I LLC 76LJ 140138 00 
PUBLISHED: DAILY INTER LAKE 
Legal land description of notice area: 
Sec 27 and 28 of T26N R20W Flathead County**  

*If owner listed twice, only one notice sent. 
**Notice area: Notice sent to active and severed water rights on Flathead Lake within a 0.6-mile radius from the proposed point of diversion. 
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Montana Department of Natural Resources and Conservation 
Water Resources Division 

Water Rights Bureau 
ENVIRONMENTAL ASSESSMENT 

For Routine Actions with Limited Environmental Impact 

 
Part I.  Proposed Action Description______________________________________________ 
 
1. APPLICANT/CONTACT NAME AND ADDRESS: 

JM REAL ESTATE HOLDING LLC 
PO BOX 1109 
LAKESIDE MT 59922-1109  

2. TYPE OF ACTION:  

Surface Water Application for Beneficial Water Use Permit No. 76LJ 30171669 

3. WATER SOURCE NAME:  

Flathead Lake 

4. LOCATION AFFECTED BY PROJECT:  

SESENE Section 28, Township 26N, Range 20W, Flathead County, Montana. 

                                   Figure 1. Map of the proposed place of use and points of diversion. 
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5. NARRATIVE SUMMARY OF THE PROPOSED PROJECT, PURPOSE, ACTION TO BE TAKEN, AND BENEFITS: 
The Applicant proposes to divert water from Flathead Lake by means of a pump affixed to the private dock at a 
rate of 22.0 gallons per minute up to 3.08 AF to irrigate 1.23 acres of lawn and garden from May 15th to September 
30th. 

The proposed point of diversion is located in the NENESE Section 28, Township 26N, Range 20W, Flathead County, 
Montana.  The proposed place of use is located in the SESENE Section 28 Township 26N, Range 20W, Flathead 
County, Montana (Figure 1) 

The project is in the Flathead River Basin (76LJ) in an area that is not subject to water right basin closures or 
controlled groundwater area restrictions. 

The DNRC shall issue a water use permit if the Applicant proves the criteria in 85-2-311 MCA are met. 

6. AGENCIES CONSULTED DURING PREPARATION OF THE ENVIRONMENTAL ASSESSMENT: 

 U.S. Fish and Wildlife Service (USFWS): National Wetlands Inventory Wetlands Mapper 

 Montana Natural Heritage Program: Endangered, Threatened Species, and Species of Special Concern 

 Montana Department of Fish Wildlife & Parks (DFWP): Dewatered Stream Information 

 Montana Department of Environmental Quality (MDEQ): Clean Water Act Information Center 

 U.S. Natural Resource Conservation Service (NRCS): Web Soil Survey 

 U.S. National Park Service (NPS) Water Rights Branch 

Part II.  Environmental Review__________________________________________________ 
 
1. ENVIRONMENTAL IMPACT CHECKLIST: 
 

PHYSICAL ENVIRONMENT 
1.1 WATER QUANTITY, QUALITY AND DISTRIBUTION 
  

Water Quantity - Assess whether the source of supply is identified as a chronically or periodically dewatered stream 
by DFWP.  Assess whether the proposed use will worsen the already dewatered condition. 
 
The Applicant proposes to divert water from Flathead Lake which is not identified on the DFWP list of chronically 
or periodically dewatered streams. 
 

Determination: No significant impact. 
 

Water Quality - Assess whether the stream is listed as water quality impaired or threatened by DEQ, and whether 
the proposed project will affect water quality. 
 
Flathead Lake: MDEQ Clean Water Act Information Center’s 2020 Water Quality Information report lists Flathead 
Lake as:  

i. Water Quality Category 5: Waters where one or more applicable beneficial uses have been assessed as 
being impaired or threatened, and a TMDL is required to address the factors causing the impairment or 
threat;  

ii. Use Class A-1: Waters classified as suitable for drinking, culinary and food processing purposes after 
conventional treatment for removal of naturally present impurities;  
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iii. Flathead Lake is assessed as “Fully Supporting” of Agriculture, Drinking water, and Primary Contact 
Recreation. It is assessed that Flathead Lake is “Not Fully Supporting” of Aquatic Life due to Mercury, 
Polychlorinated Biphenyls (PCBs), Nitrogen, and Phosphorus. A TMDL has not been completed for the 
Mercury nor the Polychlorinated Biphenyls (PCBs) impairment. A TMDL was established or approved by 
EPA on March 31, 2002 for Nitrogen and Phosphorus with a Nutrient Management Plan. 

The proposed diversion of water to irrigate lawn and garden is not expected to significantly affect the 
water quality on the source. 

 
Determination: No significant impact. 
 

Groundwater - Assess if the proposed project impacts ground water quality or supply. If this is a groundwater 
appropriation, assess if it could impact adjacent surface water flows. 
 
Determination: N/A, project does not involve groundwater. 

 
1.2  DIVERSION WORKS - Assess whether the means of diversion, construction and operation of the appropriation works 

of the proposed project will impact any of the following: channel impacts, flow modifications, barriers, riparian 
areas, dams, well construction. 

 
 The Applicant proposes to divert water from Flathead Lake at a rate of 22.0 GPM up to 3.08 AF to irrigate 1.23 

acres of lawn and garden from May 15th to September 30th by means of a Grundfos 22SQE submersible motor. 
The pump is hung in a 4-inch well casing that is permanently affixed to the existing private dock. The well casing 
is 14 feet long with 4 feet of perforated intervals at the end to allow lake water intake. The pump outlet is 
connected to a 280 feet long 1 ¼- inch PVC pipe that runs from the dock above ground to the crawl space of the 
main home. Once in the crawl space the pressure in the system is maintained by two pressure tanks and the flow 
rate is controlled by a VFD set to a target pressure of 65 PSI. The irrigation system will be controlled via a Rainbird 
sprinkler control system designed to have one zone operating at a time. The system consists of 10 irrigation zones 
in total.  The irrigation zones are designed to have a flow rate demand of 20.0 GPM, and the additional 2 GPM will 
provide additional spray distance for the rotors as the spray distance is dependent upon the flow rate and pressure 
in the system.  
 
The Applicant calculated a TDH of 234 feet for the system and will utilize a VFD with an output pressure of 65 PSI 
and flow rate of 22.0 GPM. The Applicant provided the pump curve for the Grundfos 22SQE submersible motor 
demonstrating that the pump is capable of producing 22.0 GPM at the TDH calculated. 

 
Determination: No significant impact. 

 
1.3  UNIQUE, ENDANGERED, FRAGILE OR LIMITED ENVIRONMENTAL RESOURCES 
 

Endangered and Threatened Species - Assess whether the proposed project will impact any threatened or 
endangered fish, wildlife, plants, aquatic species, or any “species of special concern," or create a barrier to the 
migration or movement of fish or wildlife.  For groundwater, assess whether the proposed project, including 
impacts on adjacent surface flows, would impact any threatened or endangered species or “species of special 
concern.” 

 
The Montana Natural Heritage Program website was reviewed to determine if there are any threatened or 
endangered fish, wildlife, plants, aquatic species, or any “species of special concern” in the project area that could 
be impacted by the proposed project. Five animal species (Table 1) were identified within the project area. Of 
these species, the Grizzly Bear (Ursus arctos) and the Bull Trout (Salvelinus confluentus) are listed as threatened 
by the USFWS. This area is already developed. It is not anticipated that any species of concern will be impacted by 
the proposed project. Flathead Lake has a sufficient amount of water to support and maintain existing populations 
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of Bull Trout, if they should exist there currently. The project will not create any barriers to the migration of fish 
or wildlife. 

Table 1. Species of Concern 
Species Group Common Name Scientific Name 
Mammals Grizzly Bear* Ursus arctos 
Birds Pileated Woodpecker Dryocopus pileatus 
Fish Bull Trout* Salvelinus confluentus 
Fish Westslope Cutthroat Trout Oncorhynchus lewisi 
Invertebrates Western Bumble Bee Bombus occidentalis 

*Listed as “Threatened” by the USFWS. 

Determination: No significant impact. 
 

Wetlands & Ponds - Consult and assess whether the apparent wetland is a functional wetland (according to COE 
definitions), and whether the wetland resource would be impacted. For ponds, consult and assess whether existing 
wildlife, waterfowl, or fisheries resources would be impacted. 
 

N/A there are no wetlands in the proposed place of use or point of diversion.  
 

Determination: No significant impact. 
 
1.4  GEOLOGY/SOIL QUALITY, STABILITY AND MOISTURE - Assess whether there will be degradation of soil quality, alteration 

of soil stability, or moisture content.  Assess whether the soils are heavy in salts that could cause saline seep.  
 

The proposed irrigation of lawn and garden will not negatively impact the soil quality, stability, or moisture content 
in the project area. The soil type in the project area is, “Repp-Kingspoint-Rock outcrop complex with 40 to 80 
percent slopes which came from colluvium derived from calcareous siltstone parent material. This soil has a 
moderately high to high capacity to transmit water. Soils in this area are non-saline to very slightly saline and are 
therefore not likely susceptible to saline seep. 

 
Determination: No significant impact. 

 
1.5  VEGETATION COVER, QUANTITY AND QUALITY/NOXIOUS WEEDS - Assess impacts to existing vegetative cover.  Assess 

whether the proposed project would result in the establishment or spread of noxious weeds. 
 

It is not anticipated that this project will impact the existing vegetative cover as the home and lawn are already 
established and no construction is planned. It is not anticipated that issuance of a water use permit will contribute 
to the establishment or spread of noxious weeds in the project area. Noxious weed prevention and control will be 
the responsibility of the landowners, who must follow local noxious weed regulations. 

 
Determination: No significant impact. 

 
1.6 AIR QUALITY - Assess whether there will be a deterioration of air quality or adverse effects on vegetation due to 

increased air pollutants.   
 

There will be no impact to air quality associated with issuance of the proposed permit for beneficial use of surface 
water from the Kootenai River. 

 
Determination: No significant impact. 
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1.7 HISTORICAL AND ARCHEOLOGICAL SITES - Assess whether there will be degradation of unique archeological or historical 
sites in the vicinity of the proposed project if it is on State or Federal Lands.  If it is not on State or Federal Lands 
simply state NA-project not located on State or Federal Lands.  

 
Determination: N/A, project not located on State or Federal Lands. 

 
1.8 DEMANDS ON ENVIRONMENTAL RESOURCES OF LAND, WATER, AND ENERGY - Assess any other impacts on environmental 

resources of land, water, and energy not already addressed. 
 

All impacts to land, water, and energy have been identified and no further impacts are anticipated. 
 

Determination: No significant impact. 
 

HUMAN ENVIRONMENT 
1.9  LOCALLY ADOPTED ENVIRONMENTAL PLANS AND GOALS - Assess whether the proposed project is inconsistent with any 

locally adopted environmental plans and goals. 
 

The project is consistent with planned land uses. 
 

Determination: No significant impact. 
 
1.10  ACCESS TO AND QUALITY OF RECREATIONAL AND WILDERNESS ACTIVITIES - Assess whether the proposed project will impact 

access to or the quality of recreational and wilderness activities. 
 

The proposed project will not inhibit, alter, or impair access to present recreational opportunities in the area. The 
project is not expected to create any significant pollution, noise, or traffic congestion in the area that may alter 
the quality of recreational opportunities. The proposed place of use and diversion do not exist on land designated 
as wilderness. 

 
Determination: No significant impact. 

 
1.11  HUMAN HEALTH - Assess whether the proposed project impacts human health. 
 

This proposed use will not adversely impact human health. 
 

Determination:  No impact. 
 
1.12  PRIVATE PROPERTY - Assess whether there are any government regulatory impacts on private property rights. If yes, 

analyze any alternatives considered that could reduce, minimize, or eliminate the regulation of private property 
rights. 

  
 No government regulatory impacts on private property rights.  
 

Determination: No impact.  
 
1.13  OTHER HUMAN ENVIRONMENTAL ISSUES - For routine actions of limited environmental impact, the following may be 

addressed in a checklist fashion.   
 
Impacts on:  

(a) Cultural uniqueness and diversity? None identified.  
(b) Local and state tax base and tax revenues? None identified. 
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(c) Existing land uses? None identified. 
(d) Quantity and distribution of employment? None identified. 
(e) Distribution and density of population and housing? None identified. 
(f) Demands for government services? None identified. 
(g) Industrial and commercial activity? None identified. 
(h) Utilities? None identified. 
(i) Transportation? None identified. 
(j) Safety? None identified. 
(k) Other appropriate social and economic circumstances? None identified. 

 
2. SECONDARY AND CUMULATIVE IMPACTS ON THE PHYSICAL ENVIRONMENT AND HUMAN POPULATION: 
 

Secondary Impacts: None identified. 
 
Cumulative Impacts: None identified. 
 

3. DESCRIBE ANY MITIGATION/STIPULATION MEASURES: 

None. 
 
4. DESCRIPTION AND ANALYSIS OF REASONABLE ALTERNATIVES TO THE PROPOSED ACTION, INCLUDING THE NO 

ACTION ALTERNATIVE, IF AN ALTERNATIVE IS REASONABLY AVAILABLE AND PRUDENT TO CONSIDER: 

The only alternative to the proposed action would be the no action alternative. The no action alternative would 
not authorize the diversion of groundwater at this location.  

 
 
Part III.  Conclusion___________________________________________________________ 
 
1. PREFFERED ALTERNATIVE: 

 
Issue a water use permit if the Applicant proves the criteria in 85-2-311 MCA are met.   

 
2. COMMENTS AND RESPONSES: 

 
None. 

 
3. FINDING: 

 
Based on the significance criteria evaluated in this EA, is an EIS required?         Yes      X   No 
 

 If an EIS is not required, explain why the EA is the appropriate level of analysis for this proposed action:   
 

No significant impacts related to the proposed project have been identified. 
 

4. NAME OF PERSON(S) RESPONSIBLE FOR PREPARATION OF EA: 
 
Name: Abigail Williams 

Title: Water Resource Specialist 

Date: 04/15/2026 
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FWP DEWATERING CONCERN AREAS
Revised, May 2005 

The following is a list of Montana streams that support important fisheries or contribute to 
important fisheries (i.e., provide spawning and rearing habitats) that are significantly dewatered. 
Dewatering refers to a reduction in streamflow below the point where stream habitat is adequate 
for fish.

This is the third revision of the Dewatered Streams List compiled by FWP dated January 24, 
1991 and last updated in May 2003. List entries and updates were provided by FWP regional 
fisheries biologists from field observations. Further revisions may be necessary as water use 
patterns change, and additional or more detailed information becomes available. 

This revised list includes a total of 323 stream reaches on 314 streams, which are chronically 
dewatered, and 113 stream reaches on 109 streams, which are periodically dewatered. The 
reaches do not overlap between categories. 

The two categories of dewatering are: 

1. Chronic dewatering -- streams where dewatering is a significant problem in virtually all 
years; and 

2. Periodic dewatering -- streams where dewatering is a significant problem only in 
drought or water-short years. 

Most man-made dewatering occurs during the irrigation season (July-September). Although most 
dewatering is caused by irrigation withdrawals, a few of the listed waters are dewatered through 
dam regulation for agricultural and power production purposes or by natural causes. 

Each listed stream shows the length (in miles) of the dewatered reach. For larger/longer streams, 
the boundaries of the dewatered reach (Point A - Point B) are given. For streams that have no 
reach boundaries given, the miles shown as dewatered are from the mouth upstream.  All 
mileages are approximate. 

The dewatered reaches shown are typical for the stream. However, the number of miles 
dewatered may vary from year to year depending upon the amount of water available in the 
stream system. 
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 CHRONIC DEWATERING 
 
 

     MILES 
STREAM AND REACH   DEWATERED 

 
Beaverhead-Red Rock River Drainage 

Beaverhead River: West Side Canal – mouth 39   
Big Sheep Creek: BLM Boundary - Red Rock River 3  
Blacktail Deer Creek: Axes Canyon Rd - Beaverhead River   5.5  
Horse Prairie Creek: Red Butte - Clark Canyon Reservoir 15  

 Junction Creek: I-15 - Red Rock River   4  
Rattlesnake Creek: Dillon/Argenta Rd - mouth   7.5   
Red Rock River: Dell-Briggs Ranch   6    

   Subtotal for Drainage 80.0 
 
Big Hole River Drainage 

Alder Creek     0.1  
Big Hole River:  

Big Lake Creek - Swamp Creek 9  
Glen Bridges - mouth             24.4 

Birch Creek: Beaverhead/Willow Ditch - mouth   9.8 
 Governor Creek   5  

Wise River: Wise River Ditch - mouth          5     
   Subtotal for Drainage 53.3 
 
 Bitterroot River Drainage 

Baker Creek 1  
Bass Creek 1 
Bear Creek: 
 North Channel   4  

South Channel   4  
Big Creek    3   
Bitterroot River: Corvallis-Stevensville 17
Blodgett Creek   2 
Burnt Fork Creek   5 
Carlton Creek    5 
Chaffin Creek 2 
Eightmile Creek 3 
Kootenai Creek   2 
Lolo Creek   3 
Lost Horse Creek   4 
Mill Creek   3 
Mill Creek (Trib. to Lolo Creek)   0.5 
O'Brien Creek   1.5 
Reimel Creek 1 
Rock Creek   5  
Skalkaho Creek   4 
South Fork of Lolo Creek   0.5  
Sweathouse Creek   2 
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Dearborn River Drainage 
Dearborn River: Bean Lake Canal – mouth  44  
Middle Fork Dearborn River   4
              Subtotal for Drainage 48 

Flathead River Drainage 
Lost Creek: 4 miles Above Lore Lake - Stillwater River    7 

 Mount Creek: Welcome Springs - mouth   5  
South Fork Flathead River: Hungry Horse Dam - mouth    5.3 
Walker Creek: Entire Length   7  

   Subtotal for Drainage 24.3 

Flint Creek Drainage (Clark Fork) 
Cow Creek   3  
Douglas Creek   2 
Flint Creek: Georgetown Lake - mouth 42.4 
Gird Creek   1 
Henderson Creek: USFS Boundary - mouth   4  
Lower Willow Creek: Reservoir - mouth   9.4  
Marshall Creek: USFS Boundary - mouth   5  

   Subtotal for Drainage 66.8 

Gallatin River Drainage 
Baker Creek 10  
Big Bear Creek   5
Bridger Creek 10  

 Gallatin River: Shedd's Bridge - Mouth 32.7  
 Hyalite (Middle) Creek  20 

South Cottonwood Creek    6  
   Subtotal for Drainage 83.7 

Jefferson River Drainage 
Antelope Creek    7  

 Boulder River: Boulder - Cold Springs  36  
Fish Creek  10  

 Jefferson River: Headwaters - mouth  84 
 Little Boulder River  10  
 North Willow Creek      9  

Pipestone Creek    8  
 South Boulder River  10  
 South Willow Creek     8  

Whitetail Creek  24
 Subtotal for Drainage 206 

Judith River Drainage 
Cottonwood Creek: McMillan ditch to Big Spring Creek 17 
Judith River: Ackley Lake diversion – Big Spring Creek  37  
Ross Fork Creek 10

   Subtotal for Drainage 64 
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  PERIODIC DEWATERING 
   MILES 

STREAM AND REACH       DEWATERED 
 
Beaverhead - Red Rock River Drainage 

Beaverhead River: Clark Canyon Dam - West Side Canal 21 
Big Beaver Creek   0.7 
Blacktail Deer Creek: West Fork - Axes Canyon Rd. 19.8 
Bloody Dick Creek (Tributary to Horse Prairie Cr.) 10 
Grasshopper Creek:  
 Polaris - Bannock 14 

Frency Place Placer - mouth   6 
Jones Creek: BLM boundary - mouth   1.5 
Little Sheep Creek: Road crossing - mouth   7.5 
Medicine Lodge Creek (Tributary to Horse Prairie Cr.): Ayers Cyn - mouth 16.8 
Peet Creek: Jones Diversion - mouth   1.7 
Sage Creek: Rock Island Ranch - mouth 11 
Trail Creek (Tributary to Horse Prairie Cr.): Source - mouth   7 

Subtotal for Drainage 117.0 
 
Big Hole River Drainage 

Big Hole River: 
Hamby Creek - Big Lake Creek 23.4 
Swamp Creek - Glen Bridges 84.5 

Big Lake Creek   7.5 
Canyon Creek   6 
Deep Creek   5.1 
Divide Creek   9.5 
Doolittle Creek   1.5 
Fishtrap Creek   2.4 
Francis Creek   7.7 
Jerry Creek   3.1 

 Johnson Creek   3.7 
Moose Creek    3.0  
Mussigbrod Creek    9.4 
North Fork Big Hole River 25   
Pintlar Creek 10.8  
Rock Creek    3   
Rock Creek (Tributary to Big Lake Cr)   7   
Ruby Creek   4.3  
Sandhollow Creek   4.8  
Steel Creek    8.6  
Swamp Creek 17.4  
Trapper Creek   6   
Warm Springs Creek    9   
Willow Creek   5.5      

   Subtotal for Drainage 268.2 
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Bitterroot River Drainage 
Lolo Creek   1
  Subtotal for Drainage 1 

Blackfoot River Drainage 
 Arkansas Creek 2 

Ashby Creek 2 
Blackfoot River: Stream mile 84.9-54.1 30.8 
Clearwater River 3.5 

 Elk Creek 3 
Hoyt Creek 1 
Nevada Creek: Stream mile 34.0-40.0 6 
Shanley Creek 1.6
  Subtotal for Drainage 49.9 

Dearborn River Drainage 
South Fork Dearborn River 10

   Subtotal for Drainage10 

Flathead River Drainage 
Ashley Creek: US Hwy. 2 Bridge – mouth  20   
Blaine Creek: Above Lake Blaine - Lake Blaine   3   
Bowser Spring Creek: Hwy 424 - Kalispell   8 

 Dayton Creek: Co. Line - mouth 10   
Echo Creek: Sec. 27 - mouth   3 

 Evergreen Spring Creek     5   
Garnier Creek: USFS - mouth   3   
Lynch Creek: Sec. 12 - mouth    5   
Meadow Creek (Big Fork): USFS - mouth   3 

 Ronan Creek: Lake Mary Ronan - mouth    5   
Spring Creek: North of Kalispell    5   
Trumbull Creek: USFS - Rose Crossing 20   

   Subtotal for Drainage 90 

Gallatin River Drainage 
Bozeman (Sourdough) Creek   8   
Gallatin River: Gallatin Gateway - Shedd's Bridge   5.3

   Subtotal for Drainage 13.3 

Jefferson River Drainage 
Hells Canyon Creek*    0.3  
Willow Creek 10  

   Subtotal for Drainage 10.3 

Judith River Drainage 
 Judith River: Utica to Ackley Lake diversion 5  

  Subtotal for Drainage 5 



UnassignedMT76O003_0102020

Assessment Record Summary

Status:Assessment Record:Reporting Cycle:

A-1

170102081 - Hydrologic Unit Code:

Flathead Lake2 - HUC Name:

Pend Oreille3 - Watershed:

Columbia4 - Basin:

Flathead Lake5 - TMDL Planning Area:

Northern Rockies6 - Ecoregion:

Canadian Rockies6 - Ecoregion:

Flathead County7 - County:

Lake County7 - County:

Trophic Trend:

Trophic 
Status:

Water Quality Category:

Assessment Unit:

Reporting Cycle:

Name:

Size (Miles/Acres)Water Type:
57305  ACRESFRESHWATER LAKE

Location Description:

Unknown

OLIGOTROPHIC

5 - Waters where one or more applicable beneficial uses have been assessed as 
being impaired or threatened, and a TMDL is required to address the factors 
causing the impairment or threat.

MT76O003_010

2020

Flathead Lake

FLATHEAD LAKE

Use Class:

UnassignedStatus:WATER INFORMATION
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UnassignedMT76O003_0102020

Assessment Record Summary

Status:Assessment Record:Reporting Cycle:

 Use Name Fully 
Supporting

Not Fully 
Supporting

Threatened Insufficient 
Information

Not 
Assessed

Aquatic Life X
Agricultural X
Drinking Water X
Primary Contact Recreation X

 Beneficial Use Support Information

NA

 Assessment Information

Assessment 
Confidence 

Assessment Type  Use Name

NA

Assessment Methods  Use Name

NA

 Impairment Information

TMDL CompletedProbable Sources Probable Causes  Use Name

Aquatic Life NAtmospheric Deposition - NitrogenMercury

Impacts from Hydrostructure Flow 
Regulation/modification
Municipal Point Source Discharges

Silviculture Harvesting

Source Unknown

Dam or Impoundment

Unspecified Urban Stormwater

NAtmospheric Deposition - NitrogenPolychlorinated Biphenyls (PCBs)

Impacts from Hydrostructure Flow 
Regulation/modification
Municipal Point Source Discharges

Silviculture Harvesting

Source Unknown

Dam or Impoundment

Unspecified Urban Stormwater

YAtmospheric Deposition - NitrogenNitrogen, Total

Municipal Point Source Discharges

Unspecified Urban Stormwater

YAtmospheric Deposition - NitrogenPhosphorus, Total

Municipal Point Source Discharges

Unspecified Urban Stormwater
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UnassignedMT76O003_0102020

Assessment Record Summary

Status:Assessment Record:Reporting Cycle:

NA "Nutrient Management Plan and Total 
Maximum Daily Load for Flathead Lake, 
Montana", approved by EPA on March 31, 
2002 addressed TMDLs for nitrogen and 
phosphorus and indirectly addresses 303(d) 
listings for dissolved oxygen and excess algal 
growth, which result from excess nutrients.

TMDL Approved or established by EPA (4A)Nitrogen, Total 03/31/2002

"Nutrient Management Plan and Total 
Maximum Daily Load for Flathead Lake, 
Montana", approved by EPA on March 31, 
2002 addressed TMDLs for nitrogen and 
phosphorus and indirectly addresses 303(d) 
listings for dissolved oxygen and excess algal 
growth, which result from excess nutrients.

TMDL Approved or established by EPA (4A)Phosphorus, Total 03/31/2002

Applicable WQS attained, according to new 
assessment method

Sedimentation/Siltation 11/21/2014

Delisting / Category Changes

CommentsReason for ChangeCause Change Date

NA

Observed Effects Use Name
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Map Unit Legend

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI

931G Repp-Kingspoint-Rock outcrop 
complex, 40 to 80 percent 
slopes

5.8 75.2%

W Water 1.9 24.8%

Totals for Area of Interest 7.7 100.0%
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Flathead County Area and Part of Lincoln County, 
Montana

931G—Repp-Kingspoint-Rock outcrop complex, 40 to 80 
percent slopes

Map Unit Setting
National map unit symbol: 1krfv
Landscape: Mountains
Elevation: 2,900 to 4,700 feet
Mean annual precipitation: 18 to 25 inches
Mean annual air temperature: 39 to 43 degrees F
Frost-free period: 70 to 90 days
Farmland classification: Not prime farmland

Map Unit Composition
Repp and similar soils: 50 percent
Kingspoint and similar soils: 25 percent
Rock outcrop: 25 percent
Estimates are based on observations, descriptions, and transects of 

the mapunit.

Description of Repp

Setting
Landscape: Mountains
Landform: Glaciated mountain slopes
Down-slope shape: Convex, linear
Across-slope shape: Convex, linear
Parent material: Colluvium derived from calcareous siltstone

Typical profile
Oi - 0 to 1 inches: mucky peat
E - 1 to 7 inches: gravelly loam
E/Bw - 7 to 19 inches: gravelly loam
Bw - 19 to 32 inches: very gravelly loam
Bk - 32 to 60 inches: extremely gravelly loam

Properties and qualities
Slope: 40 to 80 percent
Depth to restrictive feature: More than 80 inches
Drainage class: Well drained
Runoff class: High
Capacity of the most limiting layer to transmit water (Ksat): 

Moderately high to high (0.57 to 1.98 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Calcium carbonate, maximum content: 15 percent
Maximum salinity: Nonsaline to very slightly saline (0.0 to 2.0 

mmhos/cm)

Map Unit Description: Repp-Kingspoint-Rock outcrop complex, 40 to 80 percent slopes---
Flathead County Area and Part of Lincoln County, Montana

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey

4/15/2026
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Available water supply, 0 to 60 inches: Low (about 5.6 inches)

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 7e
Hydrologic Soil Group: B
Ecological site: F043AP909MT - Upland Cool Woodland Group
Other vegetative classification: Douglas-fir/ninebark (PK260), 

Douglas-fir/snowberry (PK310)
Hydric soil rating: No

Description of Kingspoint

Setting
Landscape: Mountains
Landform: Glaciated mountain slopes
Down-slope shape: Convex, linear
Across-slope shape: Convex, linear
Parent material: Till derived from calcareous siltstone

Typical profile
Oi - 0 to 1 inches: mucky peat
E - 1 to 4 inches: gravelly silt loam
Bw - 4 to 16 inches: very gravelly silt loam
Bk - 16 to 60 inches: very gravelly silt loam

Properties and qualities
Slope: 40 to 60 percent
Depth to restrictive feature: More than 80 inches
Drainage class: Well drained
Runoff class: High
Capacity of the most limiting layer to transmit water (Ksat): 

Moderately high to high (0.57 to 1.98 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Calcium carbonate, maximum content: 20 percent
Maximum salinity: Nonsaline to very slightly saline (0.0 to 2.0 

mmhos/cm)
Available water supply, 0 to 60 inches: Moderate (about 7.1 

inches)

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 7e
Hydrologic Soil Group: B
Ecological site: F043AP909MT - Upland Cool Woodland Group
Other vegetative classification: Douglas-fir/ninebark (PK260), 

Douglas-fir/snowberry (PK310)
Hydric soil rating: No

Map Unit Description: Repp-Kingspoint-Rock outcrop complex, 40 to 80 percent slopes---
Flathead County Area and Part of Lincoln County, Montana

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey

4/15/2026
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Description of Rock Outcrop

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 8
Hydrologic Soil Group: D
Hydric soil rating: Unranked

Data Source Information

Soil Survey Area: Flathead County Area and Part of Lincoln County, Montana
Survey Area Data: Version 21, Aug 30, 2025

Map Unit Description: Repp-Kingspoint-Rock outcrop complex, 40 to 80 percent slopes---
Flathead County Area and Part of Lincoln County, Montana

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey

4/15/2026
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76LJ 30171669

U.S. Fish and Wildlife Service, National Standards and Support Team,
wetlands_team@fws.gov
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be used in accordance with the layer metadata found on the 
Wetlands Mapper web site.











DRAFT Preliminary Determination to Grant  Page 1 of 23 
Application for Beneficial Water Use Permit No. 76LJ 30171669 
 
 

 
BEFORE THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

* * * * * * * 
APPLICATION FOR BENEFICIAL WATER USE 

PERMIT NO. 76LJ 30171669 BY JM REAL 
ESTATE HOLDING LLC 

)
)
) 

DRAFT PRELIMINARY 
DETERMINATION TO GRANT  

* * * * * * * 

JM Real Estate Holding LLC (Applicant) submitted Application for Beneficial Water Use Permit No. 

76LJ 30171669 to the Kalispell Regional Office of the Department of Natural Resources and 

Conservation on August 27, 2025. The Applicant proposes to divert water from Flathead River 

(Flathead Lake) at a rate of 22.0 gallons per minute up to 3.08 acre-feet to irrigate 1.23 acres of 

lawn and garden from May 15th to September 30th annually. The Department published receipt 

of the application on its website on September 2, 2025. The Department sent the Applicant a 

deficiency letter under 85-2-302, Montana Code Annotated (MCA), dated October 8, 2025. The 

Applicant responded with information on December 3, 2025. The Application was deemed 

correct and complete as of December 19, 2025. The Department completed the Technical 

Analysis on April 16, 2026. An Environmental Assessment for this application was completed on 

April 15, 2026. 

INFORMATION 

The Department considered the following information submitted by the Applicant, which is 

contained in the administrative record. 

Application as filed:  

• Application for Beneficial Water Use Permit, Form 600  

• Attachments:  

o Supplemental Information for Beneficial Use Permit  

o Appendix A – Figures  

o Appendix B – Supplemental Water Right  

 Supplemental Water Right Abstract 



DRAFT Preliminary Determination to Grant  Page 2 of 23 
Application for Beneficial Water Use Permit No. 76LJ 30171669 
 
 

 Well Log for GWIC 137645 

o Appendix C - Means of Diversion Evidence 

o Appendix D - Possessory Interest 

o Appendix E – DNRC Correspondence 

o 600-TAA  

• Maps:  

o Vicinity Map, dated August 11, 2025 

o Means of Diversion, dated August 11, 2025 

o POD Dock Intake Detail, dated August 11, 2025 

o Irrigation System controls, dated August 11, 2025 

• Department completed technical analyses based on information provided in the 600 

Application Form, Dated April 16 , 2026 

Information within the Department’s Possession/Knowledge 

• Mean monthly stream flow data from United States Geological Survey (USGS) Gaging 

Station No. 12372000, Flathead River near Polson, MT. Period of record: October 1938 

to April 2025. 

• List of existing water rights on the Flathead River from the Inlet of Flathead Lake 

downstream to the USGS Gaging Station No. 12372000. This list has further been divided 

into two reaches: 

o From the inlet of Flathead Lake to the Se̓liš Ksanka Qĺispe Dam (SKQ Dam); and, 

o From the SKQ Dam on Flathead Lake to USGS Gaging Station No. 12372000, 

Flathead River near Polson, MT. 

• The following information is not included in the administrative file for this application 

but is available upon request. Please contact the Kalispell Regional Office at 406-752-

2288 to request copies of the following documents.  

o DNRC Technical Memorandum: Physical Availability of Surface Water With Gage 

Data, Dated November 1, 2019  
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o Department Standard Practice for Determining Physical Availability of Surface 

Water  

o Department Standard Practice for Determining Area of Potential Impact  

The Department has fully reviewed and considered the evidence and argument submitted in this 

application and preliminarily determines the following pursuant to the Montana Water Use Act 

(Title 85, chapter 2, part 3, MCA). 

For the purposes of this document: 

PROPOSED APPROPRIATION 

FINDINGS OF FACT 

1. The Applicant proposes to divert water from Flathead Lake by means of a pump from May 

15th to September 30th anually at a rate of 22.0 GPM up to 3.08 AF to irrigate 1.23 acres. The 

proposed point of diversion is located in the NENESE Section 28, Township 26N, Range 20W, 

Flathead County, Montana.The proposed place of use is located in Government Lot 3, SESENE of 

Section 28 Township 26N, Range 20W, Flathead County, Montana.  

2. The POD is located in Water Right Basin 76LJ (Flathead River) in an area that is not subject 

to water right basin closures or controlled groundwater area restrictions. 

3. Groundwater Certificate 76LJ 87589-00 is currently being used for domestic use for the 

main home and guest house and to irrigate the 1.23 acres of lawn and garden area. Upon issuance 

of the provisional permit the well will no longer be the primary source for the lawn and garden 

irrigation and will be utilized for redundancy in case there is a call on the surface water source or 

the diversionary system is otherwise unable to function. The well’s service to the Applicant’s 

homes for domestic use will not change. 

Department or DNRC means the Department of Natural Resources and Conservation 
NRCS means the Natural Resource Conservation Service 
AF means acre-feet AOPI means Area of Potential Impact 
ARM means Administrative Rules of Montana MCA means Montana Code Annotated 
FOF means finding(s) of fact CFS means cubic feet per second 
GPM means gallons per minute USDA United States Department of Agriculture 
 PSI means pounds per square inch POD means point of diversion 
TDH means total dynamic head BGS below ground surface 
VFD means variable frequency drive  
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Figure 1: Map of the Applicant’s proposed point of diversion and place of use 
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§ 85-2-311, MCA, BENEFICIAL WATER USE PERMIT CRITERIA 

GENERAL CONCLUSIONS OF LAW 

4. The Montana Constitution expressly recognizes in relevant part that: 

(1) All existing rights to the use of any waters for any useful or beneficial purpose are hereby 
recognized and confirmed.  
(2) The use of all water that is now or may hereafter be appropriated for sale, rent, 
distribution, or other beneficial use . . . shall be held to be a public use.  
(3) All surface, underground, flood, and atmospheric waters within the boundaries of the 
state are the property of the state for the use of its people and are subject to appropriation 
for beneficial uses as provided by law. 

 
Mont. Const. Art. IX, § 3.  While the Montana Constitution recognizes the need to protect senior 

appropriators, it also recognizes a policy to promote the development and use of the waters of the state 

by the public.  This policy is further expressly recognized in the water policy adopted by the Legislature 

codified at § 85-2-102, MCA, which states in relevant part: 

(1) Pursuant to Article IX of the Montana constitution, the legislature declares that any use 
of water is a public use and that the waters within the state are the property of the state 
for the use of its people and are subject to appropriation for beneficial uses as provided in 
this chapter. . . . 
(3) It is the policy of this state and a purpose of this chapter to encourage the wise use of 
the state's water resources by making them available for appropriation consistent with this 
chapter and to provide for the wise utilization, development, and conservation of the 
waters of the state for the maximum benefit of its people with the least possible 
degradation of the natural aquatic ecosystems. In pursuit of this policy, the state 
encourages the development of facilities that store and conserve waters for beneficial use, 
for the maximization of the use of those waters in Montana . . . 

 

5. Pursuant to § 85-2-302(1), MCA, except as provided in §§ 85-2-306 and 85-2-369, MCA, a person 

may not appropriate water or commence construction of diversion, impoundment, withdrawal, or related 

distribution works except by applying for and receiving a permit from the Department. See § 85-2-102(1), 

MCA.  An Applicant in a beneficial water use permit proceeding must affirmatively prove all of the 

applicable criteria in § 85-2-311, MCA.  Section § 85-2-311(1) states in relevant part:  

… the department shall issue a permit if the Applicant proves by a preponderance of 
evidence that the following criteria are met:   
     (a) (I) there is water physically available at the proposed point of diversion in the amount 
that the Applicant seeks to appropriate; and   
     (ii) water can reasonably be considered legally available during the period in which the 
Applicant seeks to appropriate, in the amount requested, based on the records of the 
department and other evidence provided to the department. Legal availability is 
determined using an analysis involving the following factors:   
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     (A) identification of physical water availability;   
     (B) identification of existing legal demands on the source of supply throughout the area 
of potential impact by the proposed use; and   
     (C) analysis of the evidence on physical water availability and the existing legal demands, 
including but not limited to a comparison of the physical water supply at the proposed point 
of diversion with the existing legal demands on the supply of water.   
     (b) the water rights of a prior appropriator under an existing water right, a certificate, a 
permit, or a state water reservation will not be adversely affected. In this subsection (1)(b), 
adverse effect must be determined based on a consideration of an Applicant's plan for the 
exercise of the permit that demonstrates that the Applicant's use of the water will be 
controlled so the water right of a prior appropriator will be satisfied;  
     (c) the proposed means of diversion, construction, and operation of the appropriation 
works are adequate;   
     (d) the proposed use of water is a beneficial use;   
     (e) the Applicant has a possessory interest or the written consent of the person with the 
possessory interest in the property where the water is to be put to beneficial use, or if the 
proposed use has a point of diversion, conveyance, or place of use on national forest system 
lands, the Applicant has any written special use authorization required by federal law to 
occupy, use, or traverse national forest system lands for the purpose of diversion, 
impoundment, storage, transportation, withdrawal, use, or distribution of water under the 
permit; 
     (f) the water quality of a prior appropriator will not be adversely affected;  
     (g) the proposed use will be substantially in accordance with the classification of water 
set for the source of supply pursuant to 75-5-301(1); and  
     (h) the ability of a discharge permit holder to satisfy effluent limitations of a permit issued 
in accordance with Title 75, chapter 5, part 4, will not be adversely affected.  
     (2) The Applicant is required to prove that the criteria in subsections (1)(f) through (1)(h) 
have been met only if a valid objection is filed. A valid objection must contain substantial 
credible information establishing to the satisfaction of the department that the criteria in 
subsection (1)(f), (1)(g), or (1)(h), as applicable, may not be met. For the criteria set forth in 
subsection (1)(g), only the department of environmental quality or a local water quality 
district established under Title 7, chapter 13, part 45, may file a valid objection. 

 

To meet the preponderance of evidence standard, “the Applicant, in addition to other evidence 

demonstrating that the criteria of subsection (1) have been met, shall submit hydrologic or other 

evidence, including but not limited to water supply data, field reports, and other information developed 

by the Applicant, the department, the U.S. geological survey, or the U.S. natural resources conservation 

service and other specific field studies.” Section 85-2-311(5), MCA (emphasis added). The determination 

of whether an application has satisfied the § 85-2-311, MCA criteria is committed to the discretion of the 

Department. Bostwick Properties, Inc. v. Montana Dept. of Natural Resources and Conservation, 2009 MT 

181, ¶ 21. The Department is required grant a permit only if the § 85-2-311, MCA, criteria are proven by 
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the Applicant by a preponderance of the evidence.  Id.   A preponderance of evidence is “more probably 

than not.” Hohenlohe v. DNRC, 2010 MT 203, ¶¶ 33, 35, 357 Mont. 438, 240 P.3d 628. 

 

6. Pursuant to § 85-2-312, MCA, the Department may condition permits as it deems necessary to meet 

the statutory criteria: 

(1) (a) The department may issue a permit for less than the amount of water requested, but 
may not issue a permit for more water than is requested or than can be beneficially used 
without waste for the purpose stated in the application. The department may require 
modification of plans and specifications for the appropriation or related diversion or 
construction. The department may issue a permit subject to terms, conditions, restrictions, 
and limitations it considers necessary to satisfy the criteria listed in 85-2-311 and subject to 
subsection (1)(b), and it may issue temporary or seasonal permits. A permit must be issued 
subject to existing rights and any final determination of those rights made under this 
chapter. 
 

E.g., Montana Power Co. v. Carey (1984), 211 Mont. 91, 96, 685 P.2d 336, 339 (requirement to grant 

applications as applied for, would result in, “uncontrolled development of a valuable natural resource” 

which “contradicts the spirit and purpose underlying the Water Use Act.”); see also,  In the Matter of 

Application for Beneficial Water Use Permit No. 65779-76M by Barbara L. Sowers (DNRC Final Order 

1988)(conditions in stipulations may be included if it further compliance with statutory criteria); In the 

Matter of Application for Beneficial Water Use Permit No. 42M-80600 and Application for Change of 

Appropriation Water Right No. 42M-036242 by Donald H. Wyrick (DNRC Final Order 1994); Admin. R. 

Mont. (ARM) 36.12.207.   

7. The Montana Supreme Court further recognized in Matter of Beneficial Water Use Permit Numbers 

66459-76L, Ciotti: 64988-G76L, Starner, 278 Mont. 50, 60-61, 923 P.2d 1073, 1079, 1080 (1996), 

superseded by legislation on another issue: 

Nothing in that section [85-2-313], however, relieves an Applicant of his burden to meet 
the statutory requirements of § 85-2-311, MCA, before DNRC may issue that provisional 
permit. Instead of resolving doubts in favor of appropriation, the Montana Water Use Act 
requires an Applicant to make explicit statutory showings that there are unappropriated 
waters in the source of supply, that the water rights of a prior appropriator will not be 
adversely affected, and that the proposed use will not unreasonably interfere with a 
planned use for which water has been reserved. 
 

See also, Wesmont Developers v. DNRC, CDV-2009-823, First Judicial District Court, Memorandum and 

Order (2011). The Supreme Court likewise explained that: 
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.... unambiguous language of the legislature promotes the understanding that the Water 
Use Act was designed to protect senior water rights holders from encroachment by junior 
appropriators adversely affecting those senior rights.  
 

Montana Power Co., 211 Mont. at 97-98, 685 P.2d at 340; see also Mont. Const. art. IX §3(1). 

8. An appropriation, diversion, impoundment, use, restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of § 85-2-311, MCA is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, aid, or assist in any manner an unauthorized 

appropriation, diversion, impoundment, use, or other restraint. A person or corporation may not, directly 

or indirectly, personally or through an agent, officer, or employee, attempt to appropriate, divert, 

impound, use, or otherwise restrain or control waters within the boundaries of this state except in 

accordance with this § 85-2-311, MCA. Section 85-2-311(6), MCA. 

9. The Department may take notice of judicially cognizable facts and generally recognized technical or 

scientific facts within the Department's specialized knowledge, as specifically identified in this document.  

ARM 36.12.221(4). 
 

PHYSICAL AVAILABILITY 

FINDINGS OF FACT 

10. The Appicant proposes to divert water from Flathead Lake at a rate of 22.0 GPM up to 3.08 

AF per year to irrigate 1.23 acres of lawn and garden from May 15th to September 30th. 

11. Physical availability of Flathead Lake was calculated using data from USGS Gaging Station 

No. 12372000 on the Flathead River near Polson, MT. This gage was selcted as it is the nearest 

gage to the proposed POD and is located approximately 28 miles downstream of the proposed 

POD. The entire period of record for USGS Gaging Station No. 12372000, that ranges from 

October 1938 to April 2025, was used.  The Department claculated the physical availability using 

the following method: 

a. The Department calculated median of the mean monthly flow rates in cubic feet per second 

(CFS) for Flathead Lake, using USGS Gaging Station No. 12372000 records for each month of 

the proposed period of diversion (Table 1, column B). Those flows were converted to monthly 

volumes in AF (Table 1, column C) using the following conversion found in the DNRC Water 

Calculation Guide: median of the mean monthly flow (CFS) × 1.98 (AF/day/1 CFS) × days per 

month = AF/month.  
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The Department calculated the monthly flows appropriated by existing users upstream of 

USGS Gaging Station No. 12372000 (Table 1, column D) by: 

i. Generating a list of existing water rights from the Flathead Lake inlet down to USGS 

Gaging Station No. 12372000 (this list is contained in the administrative file and is 

available upon request); 

ii. Designating uses as occurring during their claimed or permitted periods of diversion; 

iii. Assigning a single combined flow rate of 0.08 CFS to all livestock direct from source rights 

without a designated flow rate (per DNRC adjudication standards); and, 

iv. Assuming that the flow rate of each existing right is continuously diverted throughout 

each month of the period of diversion. This assumption is necessary due to the difficulty 

of differentiating the distribution of appropriated volume over the period of diversion. 

This leads to an overestimation of existing uses from the source. The Department finds 

this an appropriate measure of assessing existing rights as it protects existing water users. 

b. Since the gage used is downstream of the POD, the Department added in the flow rates of 

the existing diversionary water rights between USGS Gaging Station No. 12372000 and the 

Flathead Lake inlet (Table 1, column D) to the median of the mean monthly gage values (Table 

1, column B) to determine physical availability at the POD from Flathead Lake (Table 1, 

column E). Physically available monthly flows were then converted to monthly volumes (Table 

1, column F).  
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Table 1: Physical Availability at the Point of Diversion on Flathead Lake 

A B C D E  F 

Month 

Median of the 
Mean Monthly 
Flows at USGS 
Gaging Station 
No. 12372000 

(CFS) 

Median of the 
Mean Monthly 

Volume at USGS 
Gaging Station 
No. 12372000 

(AF) 

Existing Legal 
Demands from 

the Flathead 
Lake Inlet to 

the Gage (CFS) 

Physically 
Available 

Water at POD 
(CFS) 

Physically 
Available 

Water at POD 
(AF) 

May 18,560.0 1,139,212.8 5,429.5 23,989.5 1,472,474.9 
June 25,400.0 1,508,760.0 5,437.6 30,837.6 1,831,751.7 
July 12,730.0 781,367.4 5,438.1 18,168.1 1,115,159.2 

August 6,126.0 376,013.9 5,438.1 11,564.1 709,805.7 
September 5,956.5 353,816.1 5,413.5 11,370.0 675,375.6 

 

12. Based on the physical availability analysis of Flathead Lake at the Applicant’s proposed POD, 

the Department finds that the requested flow rate of 22.0 GPM (0.049 CFS) up to 3.08 AF of 

volume annually is physically available in Flathead Lake during the proposed period of diversion 

from May 15th to September 30th. 

LEGAL AVAILABILITY 

FINDINGS OF FACT 

13. The Applicant proposes to divert up to 3.08 AF of surface water from Flathead Lake at a 

flow rate of 22.0 GPM to irrigate 1.23 acres of lawn and garden from May 15th to September 30th 

annually. The Department determined the AOPI for this application to be Flathead Lake from the 

inlet of the lake downstream to the SKQ Dam. This AOPI is appropriate as diversion of water at 

the proposed POD would reduce flow and volume in the lake and the outflow of which is 

controlled by the SKQ Dam. The Department found 1,795 water rights within the AOPI to evaluate 

for legal availability. This list is in the administrative file and is available upon request.  

14. The Department calculated physically available flows and volumes at the proposed point of 

diversion (Table 2, Columns B-C). The DNRC used the method below to quantify legal demand in 

the depleted reach during the period of diversion: 
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a. The Department calculated median of the mean monthly flow rates in cubic feet per 

second (CFS) for the Flathead Lake using USGS Gaging Station No. 12372000 records 

for each month of the proposed period of diversion (Table 2, column B). Those flows 

were converted to monthly volumes in AF (Table 2, column C) using the following 

conversion found in the DNRC Water Calculation Guide: median of the mean monthly 

flow (CFS) × 1.98 (AF/day/1 CFS) × days per month = AF/month.  

b. The Department calculated the monthly flows appropriated by existing users (Table 2, 

Column D) between the proposed point of diversion and the SKQ Dam by: 

I. Generating a list of existing water rights from the Flathead Lake inlet to the SKQ 

Dam (this list is included in the application file and is available upon request); 

II. Designating the uses as occurring during their periods of diversion; 

III. Assigning a single combined flow rate of 0.08 CFS to all livestock direct from source 

rights without a designated flow rate (per DNRC adjudication standards); and, 

IV. Assuming the flow rate of each existing water right is continuously diverted 

throughout each month of the period of diversion. This assumption is necessary due 

to the difficulty of differentiating the distribution of appropriated volume over the 

period of diversion. This leads to an overestimation of legal demands on the physical 

volume of water. The Department finds this Is an appropriate measure of assessing 

existing water rights as it protects existing water users. 

15. The Department subtracted the flow rates of the existing legal demands (Table 2, Column 

D) within the AOPI from the physically available water (Table 2, Column B) to get the legally 

available flow rates at the POD (Table 2, Column E). Legally available monthly flow rates were 

then converted into monthly volumes (Table 2, Column F). 
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16. Based on the evaluation of legally available water, the Department finds that the requested 

flow rate of 22.0 GPM (0.049 CFS) up to 3.08 AF of volume is legally available in Flathead Lake at 

the proposed POD during the period of diversion from May 15th to September 30th. 

 

ADVERSE EFFECT  

FINDINGS OF FACT 

17. The Applicant proposes to divert water from Flathead Lake at a rate of 22.0 GPM up to 3.08 

AF to irrigate 1.23 acres of lawn and garden from May 15th to September 30th. The Applicant 

provided a plan showing they can regulate water during times of shortage to ensure senior 

appropriators’ water rights are met. The Applicant’s plan is to implement water saving methods 

in times of shortage and will turn off the pump and revert back to the groundwater system if a 

valid call is made on the source.  

18. The Applicant has shown that they can regulate their water usage and that a plan is in place 

to protect existing water users. The Department finds that water is both physically and legally 

available during the proposed period of diversion (FOF 12 and 16). The Department finds that the 

proposed water use will not adversely affect senior water users. 

 

 
 

Table 2: Legal Availability from the proposed POD to the SKQ Dam 

A B C D E F 

Month 
Physically 

Available Water 
at POD (CFS) 

Physically 
Available 

Water at POD 
(AF) 

Existing 
Legal 

Demands  
within the 
AOPI (CFS) 

Legally 
Available 
Flow (CFS) 

Legally 
Available 

Volume (AF) 

May 23,989.5 1,472,474.9 5,285.0 18,561.0 1,139,259.0 
June 30,837.6 1,831,751.7 5,285.0 25,401.0 1,508,804.6 
July 18,168.1 1,115,159.2 5,285.0 12,731.0 781,413.4 

August 11,564.1 709,805.7 5,285.0 6,127.0 376,060.0 
September 11,370.0 675,375.6 5,265.0 5,957.3 353,860.7 
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ADEQUATE MEANS OF DIVERSION 

FINDINGS OF FACT 

19. The Applicant proposes to divert water from Flathead Lake at a rate of 22.0 GPM up to 3.08 

AF to irrigate 1.23 acres of lawn and garden from May 15th to September 30th by means of a 

Grundfos 22SQE submersible motor. The pump is hung in a 4-inch well casing that is permanently 

affixed to the existing private dock. The well casing is 14 feet long with 4 feet of perforated 

intervals at the end to allow intake of lake water. The pump outlet is connected to a 280 feet long 

1 ¼- inch PVC pipe that runs from the dock above ground to the crawl space of the main home. 

Once in the crawl space the pressure in the system is maintained by two pressure tanks and the 

flow rate is controlled by a VFD set to a target pressure of 65 PSI.  

20. The irrigation system will be controlled via a Rainbird sprinkler control system designed to 

have one zone operating at a time. The system consists of 10 irrigation zones in total.  The 

irrigation zones are designed to have a flow rate demand of 20.0 GPM, and the additional 2 GPM 

will provide additional spray distance for the rotors as the spray distance is dependent upon the 

flow rate and pressure in the system.  

21. The Applicant calculated a TDH of 234 feet for the system and will utilize a VFD with an 

output pressure of 65 PSI and flow rate of 22.0 GPM. The Applicant provided the pump curve for 

the Grundfos 22SQE submersible motor demonstrating that the pump is capable of producing 

22.0 GPM at the TDH calculated.  

22. Based on the system design and specifications, the Department finds that the diversion and 

conveyance system is adequate to supply the requested flow rate of 22.0 GPM ( 0.49 CFS) up to 

an annual volume of 3.08 AF.  

BENEFICIAL USE 

FINDINGS OF FACT 

23. The Applicant requests to divert water from Flathead Lake at a rate of 22.0 GPM up to 3.08 

AF to irrigate 1.23 acres of lawn and garden from May 15th to September 30th.  

24. The Applicant has an existing well on the property (GWIC 137645), Ground Water 

Certificate 76LJ 87589-00. This well serves the main home and guest house for domestic water 

and is currently serving as the irrigation supply for the 1.23 acres of lawn and garden. Upon 
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issuance of the permit the well will cease being the primary provider of water for lawn and garden 

irrigation and act as a redundant source in case of a valid call on the source or if the lake system 

is otherwise unable to provide water due to maintenance. The well will only be utilized if a call is 

made on the source or if the Applicant is otherwise unable to irrigate via the Lake irrigation 

conveyance system. The water rights will be overlapping for the place of use.  

25. The requested volume of 3.08 AF/ year was calculated using the ARM 36.12.115(2)(b) 

standard of 2.5 AF per acre for lawn and garden irrigation (1.23 acres X 2.5 AF/acre/year = 3.08 

AF/year). 

26. The Applicant requested a period of diversion and use of May 15th to September 30th based 

on the full pool of Flathead Lake and the requested period of diversion matching the current 

irrigation schedule on the property. The Applicant’s property lies within USDA NRCS Climatic Area 

III and the standards for this area in ARM 36.12.112(1)(c)(iii) are April 15th to October 15th. The 

requested period of diversion and use falls within the standards. 

27. The Department finds that the proposed water use is beneficial, and that the requested 

flow rate of 22.0 GPM (0.049 CFS) is justified per ARM 36.12.1801(3)(a). Additionally the 

Department finds that the 3.08 AF is reasonable to satisfy the beneficial use requested during 

the period of diversion and use of May 15th to September 30th.  

 

POSSESSORY INTEREST 

FINDINGS OF FACT 

28. The Applicant signed the application form affirming that the Applicant has possessory 

interest or the written consent of the person with possessory interest, in the property where the 

water is to be put to beneficial use.  

 

CONCLUSIONS OF LAW 

PHYSICAL AVAILABILITY 

29. Pursuant to § 85-2-311(1)(a)(i), MCA, an Applicant must prove by a preponderance of the 

evidence that “there is water physically available at the proposed point of diversion in the 

amount that the Applicant seeks to appropriate.”   
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30.   It is the Applicant’s burden to produce the required evidence.  In the Matter of Application 

for Beneficial Water Use Permit No. 27665-41I by Anson (DNRC Final Order 1987) (Applicant 

produced no flow measurements or any other information to show the availability of water; 

permit denied); In the Matter of Application to Change Water Right No. 41H 1223599 by MGRR 

#1, LLC., (DNRC Final Order 2005). 

31. An Applicant must prove that at least in some years there is water physically available at 

the point of diversion in the amount the Applicant seeks to appropriate. In the Matter of 

Application for Beneficial Water Use Permit No. 72662s76G by John Fee and Don Carlson (DNRC 

Final Order 1990); In the Matter of Application for Beneficial Water Use Permit No. 85184s76F by 

Wills Cattle Co. and Ed McLean (DNRC Final Order 1994). 

32. The Applicant has proven that water is physically available at the proposed point of 

diversion in the amount Applicant seeks to appropriate. Section 85-2-311(1)(a)(i), MCA. (FOF 10-

12) 

 

LEGAL AVAILABILITY 

33. Pursuant to § 85-2-311(1)(a), MCA, an Applicant must prove by a preponderance of the 

evidence that: 

(ii) water can reasonably be considered legally available during the period in which the 
Applicant seeks to appropriate, in the amount requested, based on the records of the 
department and other evidence provided to the department. Legal availability is 
determined using an analysis involving the following factors:  
(A) identification of physical water availability;  
(B) identification of existing legal demands on the source of supply throughout the area 
of potential impact by the proposed use; and  
(C) analysis of the evidence on physical water availability and the existing legal 
demands, including but not limited to a comparison of the physical water supply at the 
proposed point of diversion with the existing legal demands on the supply of water. 

 
  E.g., ARM 36.12.101 and 36.12.120; Montana Power Co., 211 Mont. 91, 685 P.2d 336 (Permit 

granted to include only early irrigation season because no water legally available in late irrigation 

season); In the Matter of Application for Beneficial Water Use Permit No. 81705-g76F by Hanson 

(DNRC Final Order 1992). 
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34. It is the Applicant’s burden to present evidence to prove water can be reasonably 

considered legally available.  Sitz Ranch v. DNRC, DV-10-13390, Fifth Judicial District Court, Order 

Affirming DNRC Decision, (2011) Pg. 7 (the legislature set out the criteria (§ 85-2-311, MCA) and 

placed the burden of proof squarely on the Applicant.  The Supreme Court has instructed that 

those burdens are exacting.); see also Matter of Application for Change of Appropriation Water 

Rights Nos. 101960-41S and 101967-41S by Royston (1991), 249 Mont. 425, 816 P.2d 1054 

(burden of proof on Applicant in a change proceeding to prove required criteria); In the Matter 

of Application to Change Water Right No. 41H 1223599 by MGRR #1, LLC., (DNRC Final Order 

2005) )(it is the Applicant’s burden to produce the required evidence.); In the Matter of 

Application for Beneficial Water Use Permit No. 41H 30023457 by Utility Solutions, LLC (DNRC 

Final Order 2007) (permit denied for failure to prove legal availability); see also ARM 36.12.1705. 

35.  Applicant has proven by a preponderance of the evidence that water can reasonably be 

considered legally available during the period in which the Applicant seeks to appropriate, in 

the amount requested, based on the records of the Department and other evidence provided 

to the Department. Section 85-2-311(1)(a)(ii), MCA. (FOF 13-16.) 

 

ADVERSE EFFECT 

36. Pursuant to § 85-2-311(1)(b), MCA, the Applicant bears the affirmative burden of proving 

by a preponderance of the evidence that the water rights of a prior appropriator under an existing 

water right, a certificate, a permit, or a state water reservation will not be adversely affected. 

Analysis of adverse effect must be determined based on a consideration of an Applicant’s plan 

for the exercise of the permit that demonstrates that the Applicant’s use of the water will be 

controlled so the water right of a prior appropriator will be satisfied. See Montana Power Co., 

211 Mont. 91, 685 P.2d 336  (1984) (purpose of the Water Use Act is to protect senior 

appropriators from encroachment by junior users); Bostwick Properties, Inc., ¶ 21.  

37. An Applicant must analyze the full area of potential impact under the § 85-2-311, MCA 

criteria. In the Matter of Beneficial Water Use Permit No. 76N-30010429 by Thompson River 

Lumber Company (DNRC Final Order 2006). While § 85-2-361, MCA, limits the boundaries 

expressly required for compliance with the hydrogeologic assessment requirement, an Applicant 
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is required to analyze the full area of potential impact for adverse effect in addition to the 

requirement of a hydrogeologic assessment. Id. ARM 36.12.120(5).  

38. Applicant must prove that no prior appropriator will be adversely affected, not just the 

objectors. Sitz Ranch v. DNRC, DV-10-13390, Fifth Judicial District Court, Order Affirming DNRC 

Decision, 4 (2011). 

39.  In analyzing adverse effect to other appropriators, an Applicant may use the water rights 

claims of potentially affected appropriators as evidence of their “historic beneficial use.” See 

Matter of Application for Change of Appropriation Water Rights Nos. 101960-41S and 101967-

41S by Royston, 249 Mont. 425, 816 P.2d 1054 (1991). 

40. It is the Applicant’s burden to produce the required evidence. E.g., Sitz Ranch v. DNRC, DV-

10-13390, Fifth Judicial District Court, Order Affirming DNRC Decision, 7 (2011) (legislature has 

placed the burden of proof squarely on the Applicant); In the Matter of Application to Change 

Water Right No. 41H 1223599 by MGRR #1, LLC., (DNRC Final Order 2005).  The Department is 

required to grant a permit only if the § 85-2-311, MCA, criteria are proven by the Applicant by a 

preponderance of the evidence.  Bostwick Properties, Inc., ¶ 21.  

41.   Section 85-2-311 (1)(b) of the Water Use Act does not contemplate a de minimis level of 

adverse effect on prior appropriators. Wesmont Developers v. DNRC, CDV-2009-823, First Judicial 

District Court, Memorandum and Order, 8 (2011). 

42. The Applicant has proven by a preponderance of the evidence that the water rights of a 

prior appropriator under an existing water right, a certificate, a permit, or a state water 

reservation will not be adversely affected. Section 85-2-311(1)(b), MCA. (FOF 17-18) 

 

ADEQUATE DIVERSION 

43. Pursuant to § 85-2-311(1)(c), MCA, an Applicant must demonstrate that the proposed 

means of diversion, construction, and operation of the appropriation works are adequate.  

44. The adequate means of diversion statutory test merely codifies and encapsulates the case 

law notion of appropriation to the effect that the means of diversion must be reasonably 

effective, i.e., must not result in a waste of the resource.  In the Matter of Application for 
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Beneficial Water Use Permit No. 33983s41Q by Hoyt (DNRC Final Order 1981); § 85-2-312(1)(a), 

MCA. 

45. The Applicant has proven by a preponderance of the evidence that the proposed means 

of diversion, construction, and operation of the appropriation works are adequate for the 

proposed beneficial use. Section  85-2-311(1)(c), MCA (FOF 19-22). 

 

BENEFICIAL USE 

46. Under § 85-2-311(1)(d), MCA, an Applicant must prove by a preponderance of the evidence 

the proposed use is a beneficial use.  

47. An appropriator may appropriate water only for a beneficial use.  See also, § 85-2-301 MCA.   

It is a fundamental premise of Montana water law that beneficial use is the basis, measure, and 

limit of the use. E.g., McDonald; Toohey v. Campbell (1900), 24 Mont. 13, 60 P. 396.  The amount 

of water under a water right is limited to the amount of water necessary to sustain the beneficial 

use.  E.g., Bitterroot River Protective Association v. Siebel, Order on Petition for Judicial Review, 

Cause No. BDV-2002-519, Montana First Judicial District Court, Lewis and Clark County (2003), 

affirmed on other grounds, 2005 MT 60, 326 Mont. 241, 108 P.3d 518; In The Matter Of 

Application For Beneficial Water Use Permit No. 43C 30007297 by Dee Deaterly (DNRC Final 

Order), affirmed other grounds, Dee Deaterly v. DNRC , Cause No. 2007-186, Montana First 

Judicial District, Order Nunc Pro Tunc on Petition for Judicial Review (2009); Worden v. Alexander 

(1939), 108 Mont. 208, 90 P.2d 160; Allen v. Petrick (1924), 69 Mont. 373, 222 P. 451; In the 

Matter of Application for Beneficial Water Use Permit No. 41S-105823 by French (DNRC Final 

Order 2000). 

48. Amount of water to be diverted must be shown precisely.  Sitz Ranch v. DNRC, DV-10-

13390, Fifth Judicial District Court, Order Affirming DNRC Decision, 3 (2011) (citing BRPA v. Siebel, 

2005 MT 60, and rejecting Applicant’s argument that it be allowed to appropriate 800 acre-feet 

when a typical year would require 200-300 acre-feet). 

49. It is the Applicant’s burden to produce the required evidence. Bostwick Properties, Inc. v. 

DNRC, 2013 MT 48, ¶ 22, 369 Mont. 150, 296 P.3d 1154 (“issuance of the water permit itself does 

not become a clear, legal duty until [the applicant] proves, by a preponderance of the evidence, 
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that the required criteria have been satisfied”); Sitz Ranch v. DNRC, DV-10-13390, Fifth Judicial 

District Court, Order Affirming DNRC Decision, (2011) Pg. 7; In the Matter of Application to Change 

Water Right No. 41H 1223599 by MGRR #1, LLC., (DNRC Final Order 2005); see also Royston; 

Ciotti.   

50. The Applicant proposes to use water for  lawn and garden which is a recognized beneficial 

use. Section 85-2-102(5), MCA.  Applicant has proven by a preponderance of the evidence lawn 

and garden is a beneficial use and that 3.08 AF of diverted volume and 22.0 GPM is the amount 

needed to sustain the beneficial use. Section 85-2-311(1)(d), MCA. (FOF 23-27) 

 

POSSESSORY INTEREST 

51. Pursuant to § 85-2-311(1)(e), MCA, an Applicant must prove by a preponderance of the 

evidence that it has a possessory interest or the written consent of the person with the 

possessory interest in the property where the water is to be put to beneficial use, or if the 

proposed use has a point of diversion, conveyance, or place of use on national forest system 

lands, the Applicant has any written special use authorization required by federal law to occupy, 

use, or traverse national forest system lands for the purpose of diversion, impoundment, storage, 

transportation, withdrawal, use, or distribution of water under the permit.   

52. Pursuant to ARM 36.12.1802: 

(1) An Applicant or a representative shall sign the application affidavit to affirm the 
following: 
(a) the statements on the application and all information submitted with the 
application are true and correct and 
(b) except in cases of an instream flow application, or where the application is for 
sale, rental, distribution, or is a municipal use, or in any other context in which water 
is being supplied to another and it is clear that the ultimate user will not accept the 
supply without consenting to the use of water on the user’s place of use, the 
Applicant has possessory interest in the property where the water is to be put to 
beneficial use or has the written consent of the person having the possessory 
interest. 
(2) If a representative of the Applicant signs the application form affidavit, the 
representative shall state the relationship of the representative to the Applicant on 
the form, such as president of the corporation, and provide documentation that 
establishes the authority of the representative to sign the application, such as a copy 
of a power of attorney. 
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(3) The department may require a copy of the written consent of the person having 
the possessory interest. 

53. The Applicant has proven by a preponderance of the evidence that it has a possessory 

interest, or the written consent of the person with the possessory interest, in the property where 

the water is to be put to beneficial use.  Section 85-2-311(1)(e), MCA. (FOF 28) 
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PRELIMINARY DETERMINATION 

 Subject to the terms, analysis, and conditions in this Order, the Department preliminarily 

determines that this Application for Beneficial Water Use Permit No. 76LJ 30171669 should be  

GRANTED.  

 

 The Department determines the Applicant may divert and use water from May 15th to 

September 30th from Flathead Lake, by means of a pump at 22.0 GPM up to 3.08 AF, in the 

NENESE of Section 28, Township 26N, Range 20W, Flathead County, Montana, to irrigate 1.23 

acres of lawn and garden. The place of use is located in Government Lot 3, SESENE of Section 28, 

Township 26N, Range 20W, Flathead County, Montana. 
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Kalispell Regional Office 
Flathead County 

Surface Water Permit Technical Analyses Report 

Department of Natural Resources and Conservation (DNRC or Department)  
Water Resources Division 
Abigail Williams, Water Resource Specialist, Kalispell Regional Office 
 

Application No.  76LJ 30171669 Proposed Point of 
Diversion  

NENESE of Section 
28, Township 26 N, 
Range 20 W, 
Flathead County, 
Montana 

Applicant JM Real Estate Holding LLC 

Overview 
This report analyzes data submitted by the Applicant in support of the above-mentioned water 
right application. This report provides technical analyses as required under the Administrative 
Rules of Montana (ARM) 36.12.1303 in support of the water rights criteria assessment as 
required in §85-2-311, Montana Code Annotated (MCA).    
 

This Surface Water Permit Technical Analyses Report contains the following sections:   
 

Overview ......................................................................................................................................... 1 

1.0 Application Details .................................................................................................................... 2 

2.0 Surface Water Analysis ............................................................................................................. 2 

2.1 Source Description ................................................................................................................ 2 

2.2 Method of Estimation ........................................................................................................... 2 

2.3 Monthly Flow Rate and Volume ............................................................................................ 4 

3.0 Area of Potential Impact Analysis ............................................................................................. 5 

Review ............................................................................................................................................. 6 

References ...................................................................................................................................... 6 

Appendix A: Water Rights within the Area of Potential Impact ..................................................... 6 
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1.0 Application Details 
The Applicant proposes to divert water from May 15 to September 30 from Flathead Lake at a 
rate of 22 gallons per minute (GPM). A volume of 3.08 acre-feet (AF) of water would be used 
between May 15 to September 30 to irrigation 1.23 acres lawn & garden in Government Lot 3, 
NENESE of Section 28, Township 26 N, Range 20 W, Flathead County, Montana.  

Table 1: Summary of the Proposed Use 

Source 
Flow 
Rate 

(GPM) 

Diverted 
Volume 

(AF) 
Purpose 

Period of 
Diversion 

Period 
of Use 

Point of 
Diversion 

Place of Use 

Flathead 
River 

(Flathead 
Lake) 

22 3.08 
Lawn 
and 

Garden 

05/15 to 
9/30 

05/15 
to 9/30 

NENESE of 
Section 28, 

Township 26 N, 
Range 20 W, 

Flathead 
County, 

Montana 

Government Lot 
3, SESENE of 
Section 28, 

Township 26 N, 
Range 20 W, 

Flathead County, 
Montana 

2.0 Surface Water Analysis 
2.1 Source Description 

Proposed Source of Water: Flathead River (Flathead Lake) 

Proposed Source Type: Perennial River/Lake System 

Proposed Point of Diversion: NENESE of Section 28, Township 26 N, Range 20 W, Flathead 
County, Montana 

2.2 Method of Estimation 

Gage Name: Flathead River near Polson, MT  

Gage Number: USGS # 12372000  

Period of Record: October 1938 – April 2025 

Why this gage is considered an appropriate data source:  
USGS Gage No. 12372000 is the nearest gage to the proposed point of diversion (POD) and is 
located approximately 28 miles downstream of the POD. The date range used includes the entire 
period of record for this gage.  
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Figure 1: Map of the Applicant’s proposed POD on the source and proposed place of use. 
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2.3 Monthly Flow Rate and Volume 

Methodology:  
Physical availability of Flathead Lake water at the POD will be quantified monthly. Department 
practice for physical availability analyses where the gaging station used is downstream of the 
POD is to add the monthly flow rates of existing diversionary water rights between the gaging 
station and the POD to the median of the mean monthly flows at the gaging station. The DNRC 
used the method below to quantify physically available monthly flows and volumes at the POD 
during the proposed period of diversion:   

The Department calculated median of the mean monthly flow rates in cubic feet per second (CFS) 
for the Flathead River (Flathead Lake) using USGS Gaging Station No. 12372000 records for each 
month of the proposed period of diversion (Table 2, column B). Those flows were converted to 
monthly volumes in AF (Table 2, column C) using the following conversion found in the DNRC 
Water Calculation Guide: median of the mean monthly flow (CFS) × 1.98 (AF/day/1 CFS) × days 
per month = AF/month.  

The Department calculated the monthly flows appropriated by existing users upstream of USGS 
Gaging Station No. 12372000 (Table 2, column D) by: 

i. Generating a list of existing water rights from the Flathead Lake inlet down to USGS 
Gaging Station No. 12372000 (this list is contained in the administrative file and is 
available upon request); 

ii. Designating uses as occurring during their claimed or permitted periods of diversion; 

iii. Assigning a single combined flow rate of 0.08 CFS to all livestock direct from source rights 
without a designated flow rate (per DNRC adjudication standards); and, 

iv. Assuming that the flow rate of each existing right is continuously diverted throughout 
each month of the period of diversion. This assumption is necessary due to the difficulty 
of differentiating the distribution of appropriated volume over the period of diversion. 
This leads to an overestimation of existing uses from the source. The Department finds 
this an appropriate measure of assessing existing rights as it protects existing water users. 

Since the gage used is downstream of the POD, the Department added in the flow rates of the 
existing diversionary water rights between USGS Gaging Station No. 12372000 and the Flathead 
Lake inlet (Table 2, column D) to the median of the mean monthly gage values (Table 2, column 
B) to determine physical availability at the POD from Flathead Lake (Table 2, column E). Physically 
available monthly flows were then converted to monthly volumes (Table 2, column F).  
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Table 2: Physical Availability at the Point of Diversion on Flathead Lake 

A B C D E  F 

Month 

Median of the 
Mean 

Monthly 
Flows at Gage 

12372000 
(CFS) 

Median of the 
Mean Monthly 

Volume at 
Gage 12372000 

(AF) 

Existing 
Water Rights 

from the 
Flathead Lake 
Inlet to SKQ 
Dam (CFS) 

Physically 
Available 
Water at 

POD (CFS) 

Physically 
Available 

Water at POD 
(AF) 

January 10,380.0 637,124.4 78.73 10,458.7 641,956.8 
February 9,133.0 506,333.5 81.31 9,214.3 510,841.3 

March 7,748.0 475,572.2 86.5 7,834.5 480,881.6 
April 9,223.0 547,846.2 5378.81 14,601.8 867,347.5 
May 18,560.0 1,139,212.8 5429.49 23,989.5 1,472,474.9 
June 25,400.0 1,508,760.0 5437.57 30,837.6 1,831,751.7 
July 12,730.0 781,367.4 5438.12 18,168.1 1,115,159.2 

August 6,126.0 376,013.9 5438.12 11,564.1 709,805.7 
September 5,956.5 353,816.1 5413.46 11,370.0 675,375.6 

October 7,184.0 440,953.9 5385.65 12,569.7 771,525.1 
November 8,556.0 508,226.4 90.64 8,646.6 513,610.4 
December 9,837.0 603,795.1 81.74 9,918.7 608,812.3 

 

3.0 Area of Potential Impact Analysis 
The Area of Potential Impact for this application is: The AOPI is the portion of the Flathead River 
system (including the entirety of Flathead Lake) from the Flathead Lake inlet in Section 34, Township 27N, 
Range 20W, Flathead County, downstream to the Seli’š Ksanka Qlispe’ (SKQ) Dam in Section 12, Township 
22N, Range 21W, Lake County. A total of 1,795 surface water rights exists within this reach. A list of these 
rights can be found in the administrative file and is available upon request. 

Explanation of why this is an appropriate Area of Potential Impact: Physical Availability of Flathead 
Lake was quantified in Section 2.0 above by quantifying the volume of physically available water between 
the Lake inlet and the Seli’š Ksanka Qlispe’ Dam near Polson, MT. The dam is the control structure 
for Flathead Lake, and depletions to Flathead Lake will reduce the total volume of water passing 
over or through the dam and leaving the Lake. USGS Gage # 12372000 is approximately 0.6 miles 
downstream of the dam. The date range used includes the entire period of record for this gage. 

Methodology: The Department considered the source characteristics of the Flathead River 
system (including Flathead Lake) and of the Seli’š Ksanka Qlispe’ Dam, which controls the flow of 
water discharging from Flathead Lake when determining an appropriate AOPI. 
 

https://www.bing.com/ck/a?!&&p=3522859d9acfa5d3JmltdHM9MTcxNDM0ODgwMCZpZ3VpZD0zYmI5MTU4OC1mZWIwLTZmMGUtMGU3OS0wNzQ1ZmYwMzZlNGImaW5zaWQ9NTI2OQ&ptn=3&ver=2&hsh=3&fclid=3bb91588-feb0-6f0e-0e79-0745ff036e4b&psq=selis+ksanka+qlispe+dam&u=a1aHR0cHM6Ly93d3cudmlzaXRtdC5jb20vbGlzdGluZ3MvZ2VuZXJhbC9kYW0vc2VsaS1rc2Fua2EtcWxpc3BlLWZvcm1lcmx5LWtlcnItZGFt&ntb=1
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Review 
This document has been reviewed by the Department on 4/16/2026. 

References 
Department Standard Practice for Determining Physical Availability of Surface Water 
Department Standard Practice for Determining Area of Potential Impact 
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Appendix A: Water Rights within the Area of Potential Impact 
 

Due to the large size of the list of water rights within the AOPI, the list is contained in the administrative 
file for this preapplication and is available as an excel spreadsheet upon request.



Excel File Placeholder 
 
 

The Appendix A 76LJ 30171669 
spreadsheet is available outside of the 

application file. 
 
 
 
 
 

Please contact the regional office for 
more information.  



Processing Materials  

• Work copies of applicant-submitted 
information 

• Deficiency letter
• Deficiency response 
• Correct & complete determination
• Any correspondence with the 

applicant after application receipt 
and prior to sending the Draft PD

Processing 
Materials 

CND011
Cross-Out







     

(406) 890-2073 * 490 E. Montana Street, Suite 2, Kalispell, MT  59901 * Mikel@corewaterconsulting.com 

 

 
December 3, 2025 
 
Abigail Williams, Water Resource Specialist 
Montana Dept of Natural Resources and Conservation 
655 Timberwolf Pkwy, Ste 4 
Kalispell, MT 59901 
 
RE:  Surface Water Provisional Permit Application 76LJ 30171669 

JM Real Estate Holding LLC, 982 Angel Point Road 
in Section 28, Township 26 North, Range 20 West, Flathead County, Montana 

 
Dear Ms. Williams: 
 
A deficiency letter was received from DNRC relative to the application for beneficial water use permit, 
76LJ 30171669, on October 8, 2025. The letter indicated the error affiliated to Form 600 Question 2.  
There was confusion as there was a pre-application meeting held, but the final application was not 
submitted timely, so that application closed.  By submitting this new one, a new application was opened 
so there was no preapplication meeting held and question 2 should have been marked as no. As per 
question 2(a), form 600-TAA is enclosed.  Question 2(b) would now be marked as “NA”.  
 
Since DNRC wrote a technical analysis (TA) for the other application, some of the information 
assembled was gathered from the expired TA. 
 
For Form 600 TAA supplemental information is required  about the method for determining the volume 
of the source.  The Fish Wildlife & Parks bathometric map and database file has volume of the lake at 
18,776, 897 Acre-ft. The FWP source map for Flathead Lake and databased record is attached.  
 
Please let us know if you have any questions regarding this deficiency response.  
 
Regards, 

 
Mikel Siemens, P.E.  
Environmental Engineer 
 
Attached:  Flathead Lake Bathometric Map (2018) 
 
Enclosed: 
Form 600-TAA 
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1. Did you have a preapplication meeting AND complete a Permit Preapplication Meeting Form
(Form 600P)?

a. If no, complete the remainder of Form 600-TAA. Skip to question 2.

b. If yes,

i. Do the technical analyses submitted with Form 600 remain unchanged from those
completed during the preapplication meeting process?

1. If yes, has any element of the project described in Form 600 changed from the
?

a. If yes, complete the remainder of Form 600-TAA. Skip to question 2.

b. If no, Form 600-TAA is complete.

2. If no,

a. Are you submitting new technical analyses with Form 600 to replace the
technical analyses completed during the preapplication meeting process?

i. If yes, complete the remainder of Form 600-TAA. Skip to question 2.

ii. If no, are you correcting the technical analyses in response to a
Departmental scientific credibility review completed during the
preapplication meeting process?

 JM Real Estate Holding, LLC



1. If yes, does every element of the project described in Form 600
remain unchanged from the project
described in Form 600P AND do the corrected
technical analyses analyze the project exactly as proposed on
Form 600 and Form 600P ?

a. If yes, Form 600-TAA is complete.

b. If no, complete the remainder of Form 600-TAA. Skip to
question 2.

2. Is the proposed source surface water?

a. If yes, move on to question 3.

b. If no, skip to question 16.

3. What is the flow rate (GPM or CFS), volume (AF), period of diversion start date and end date
(MM/DD-MM/DD) at each point of diversion? Use the same POD # as the project map (Form
600) to label each point of diversion.

4. Is the source type of the diversion perennial or intermittent, ephemeral, lake, or other?

____________________________________________________________________

Perennial or 
Intermittent

Answer 
questions 5 to 8

Ephemeral Answer 
question 9

Lake Answer 
question 
10

Other Answer 
questions
11 to 14

1 05/15 09/30 22 3.08

22 3.08

Lake
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Surface Water Analysis: Perennial or Intermittent
Applicable Not Applicable

5. Are stream gage data available? Y N

a. If yes, answer question 6.

b. If no, answer question 7.

6. Stream gage data are available.

a. Is one stream gage located above the most upstream POD and one stream gage located
below the most upstream POD?

Y N

i. If no, is only one stream gage located near the most upstream POD? Y N

1. If yes, is the stream gage located upstream or downstream of the POD?
______________________________________________________

b. List the gage nam one gage is available.
Gage 1: _____________________________________________________________
Gage 2: _____________________________________________________________

c. What is the distance between the gage(s) and the most upstream POD? Write “N/A” for
Gage 2 if only one gage is available.

Gage 1: _____________________________________________________________
Gage 2: _____________________________________________________________

d. Is there a limiting or controlling factor on the source between the stream gage(s) and the
most upstream POD? This includes dams that control the flow and streams with large
gaining and/or losing reaches.

Y N

i. If yes, explain.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

e. How long is the period of record? Write “N/A” for Gage 2 if one gage is available.
Gage 1: _____________________________________________________________
Gage 2: _____________________________________________________________

f. Who operates and maintains the gage(s)? Write “N/A” for Gage 2 if one gage is available.
Gage 1: _____________________________________________________________
Gage 2: _____________________________________________________________
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g. Is each available stream gage operated and maintained by USGS or DNRC? Y N

i. If yes, skip to question 6.h.

ii. If no, answer the following questions for each gage not operated and maintained by
USGS or DNRC.

1. How frequently are stage data recorded? Write “N/A” for Gage 2 if only one gage
is not operated or maintained by USGS.

Gage 1:  ________________________________________________
Gage 2:  ________________________________________________

2. If data gaps were to occur, are they identified and left unfilled or estimated using
interpolation, ice correction, or indirect discharge measurements methods?

a. Gage 1. Y N

b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one
gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

3. Was the rating curve established and maintained throughout the duration of the
period of record using measurements taken near the reference gage and stage
recorder according to USGS protocols?

a. Gage 1. Y  N

b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one
gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

4. Were requirements established and followed for maintaining a permanent gage
datum and meeting specified accuracy limits?

a. Gage 1. Y N

b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one
gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

h. Do the data for one or more available stream gages meet the Department’s standard to
be sufficient to calculate the median of the mean monthly flow rate and volume during the
proposed months of diversion? See the "Department Standard Practice for Determining
Physical Surface Water Availability" in the Permit Manual.

Y  N

i. If yes, record how many meet the standard, then skip to question 39 because this
section is complete.
___________________________________________________________________

ii. If no, answer question 7.

7. If no gage data are available or if available gage data do not meet the Department’s standard
to be sufficient to calculate the median of the mean monthly flow rate and volume during the
proposed months of diversion, is the source otherwise measured?

Y N

a. If no, the Department requires gage data and/or measurements that meet the
requirements of ARM 36.12.1702 or, in combination with an approved variance request,
are sufficient to complete any necessary technical analyses or scientific credibility reviews
and to evaluate the applicable criteria. Skip to question 8.



Form No. 600-TAA 5

b. If yes,

i. Submit available measurements to the Department. S

ii. Who collected the measurements?
___________________________________________________________________

A

iii. With what method were the data collected?
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

iv. What is the period of record?
____________________________________________________________________

v. What is the frequency of measurement?
____________________________________________________________________

vi. Are there gaps in the data? Y N

1. If yes, what is the nature of the gaps and how are gaps handled to ensure data
quality?
________________________________________________________________
________________________________________________________________
________________________________________________________________

A

vii. Is there a process for maintaining the data and meeting specified accuracy limits? Y N

1. If yes, explain.
________________________________________________________________
________________________________________________________________
________________________________________________________________

A

viii. Do available measurement data meet the Department's standard to be sufficient to
calculate the median of the mean monthly flow rate and volume during the proposed
months of diversion? See the "Department Standard Practice for Determining
Physical Surface Water Availability" in the Permit Manual.

Y N

1. If yes, this section is complete. Skip to question 39.

2. If no, answer question 8.

  



Form No. 600-TAA 6

8. Do the available measurement data, gage and/or otherwise measured, meet the Department’s
standard of including a minimum of high, moderate, and low flows to be sufficient to use for
validation of a Department-accepted estimation technique? If the Department finds that your
measurements are not sufficient to validate an estimation technique or that no estimation
technique is appropriate for the source characteristics, further measurements may be
required. Refer to the "Department Standard Practice for Determining Physical Surface Water
Availability" in the Permit Manual for more information.

Y  N

a. If yes,

i. Describe how the measurements are representative of high, moderate, and low flows.
______________________________________________________________
______________________________________________________________
______________________________________________________________
______________________________________________________________

A

ii. Describe the estimation technique.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

b. If no, but a Department-accepted estimation technique will be appropriate for the source:

i. Submit Form 653 if you want to request a variance from the requirements of ARM
36.12.1702(1)(b). The Department’s technical analyses or scientific credibility review
of your technical analyses cannot commence until the Department receives
measurements that meet the requirements of ARM 36.12.1702(1) or, in combination
with an approved variance request, are sufficient to complete any necessary
technical analyses or scientific credibility reviews and to evaluate the applicable
criteria.

S

c. If no, because no Department-accepted estimation technique will be appropriate for the
source:

i. Describe why no Department-accepted estimation technique is appropriate for the
source characteristics.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

ii. Do the available measurement data, gage and/or otherwise measured, meet the
Department’s standard for monthly measurements throughout the proposed period of
diversion pursuant to ARM 36.12.1702(4)? Refer to the "Department Standard
Practice for Determining Physical Surface Water Availability" in the Permit Manual for
more information.

Y N

1. If no, submit Form 653 if you want to request a variance from the requirements
of ARM 36.12.1702(4). The Department’s technical analyses or scientific
credibility review of your technical analyses cannot commence until the
Department receives measurements that meet the requirements of ARM
36.12.1702(4) or, in combination with an approved variance request, are
sufficient to complete any necessary technical analyses or scientific credibility
reviews and to evaluate the applicable criteria.

Y  N
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Surface Water Analysis: Ephemeral
Applicable Not Applicable

9. Did you elect for the Department to conduct the Technical Analyses? Y N
a. If yes, do you have climate or drainage area data you would like the Department to

consider during Technical Analyses?
Y  N

i. If yes, submit this information to the Department. S
b. If no,

i. What estimation technique did you use to estimate physical availability at the point of
diversion?
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

ii. What is the net annual precipitation? Include the source of this information.
____________________________________________________________________
____________________________________________________________________

A

iii. What is the drainage area upstream of the point of diversion and how was this figure
calculated?
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

Surface Water Analysis: Lake
Applicable Not Applicable

10. What is the lake volume? Submit documentation explaining how the volume was quantified.
Volume must be quantified by a qualified entity based on bathymetric data.
___________________________________________________________________________

S

Surface Water Analysis: Other
Applicable Not Applicable

11. Explain why the source type is “other”.
___________________________________________________________________________
___________________________________________________________________________

A

12. Submit measurements of the source to the Department. Y N
13. With what method was the measurement data collected?

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

18,776,897 Acre-Feet - Montana FWP Bathymetric Map (2018)
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14. What is the measurement interval?

____________________________________________________________________

a. Does the interval meet the Department’s standard for monthly measurements throughout
the proposed period of diversion pursuant to ARM 36.12.1702(4)?

Y N

i. If no, submit Form 653 if you want to request a variance from the requirements of
ARM 36.12.1702(4). The Department’s technical analyses or scientific credibility
review of your technical analyses cannot commence until the Department receives
measurements that meet the requirements of ARM 36.12.1702(4) or, in combination
with an approved variance request, are sufficient to complete any necessary
technical analyses or scientific credibility reviews and to evaluate the applicable
criteria.

S

Area of Potential Impact Analysis

All information for area of potential impact analysis was collected in previous questions.

GROUNDWATER

Questions, Narrative Responses, and Tables Check-
boxes

15. Is the proposed source groundwater? Y N

a. If yes, move on to question 16.

b. If no, skip to question 39.

Groundwater Analysis for Permits

16. What is the type of groundwater diversion?

____________________________________________________________________

Well/Pit Answer questions 
17 to 20

Developed 
Spring

Answer questions
21 to 24

Pond Answer questions 
25 to 27

Groundwater Analysis for Permits: Well/Pumping Pit
Applicable Not Applicable

17. Submit Aquifer Test Data Form (Form 633). S

18. Submit the Aquifer Testing Addendum (Form 600/606-ATA) and associated materials (e.g.,
well logs).

S

19. Are you requesting a variance from ARM 36.12.121? Y N

a. If yes, submit Form 653. S

20. Have all proposed wells/pumping pits been constructed? Y N

a. If no, answer the following questions:

i. Submit a list of all wells/pumping pits labeled with the same POD # as the project map
(Form 600) and mark whether they have or have not been constructed.

S
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ii. When will all proposed wells/pumping pits be constructed?
____________________________________________________________________

A

iii. Is the requested volume for each proposed well/pumping pit known? Y N

1. If yes, list the flow rate and volume requested for each proposed well/pumping
pit. Label with the same POD # as the project map (Form 600).
________________________________________________________________
________________________________________________________________

A

2. If no, what is the total requested volume (AF) and the number of proposed
wells/pumping pits?
________________________________________________________________

Groundwater Analysis for Permits: Developed Spring
Applicable Not Applicable

21. Submit your measurements of the flow rate and volume of the source. S
22. With what method were measurements collected?

___________________________________________________________________________

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

23. What is the interval of measurements?

____________________________________________________________________

24. Is the interval of measurements sufficient to comply with ARM 36.12.1703(1)? Please note
technical analyses or scientific credibility review cannot commence until the Department has
measurement data that meets the requirements of ARM 36.12.1703(1). Variances from ARM
36.12.1703(1) are not allowed.

Y N

Groundwater Analysis for Permits: Pond
Applicable Not Applicable

25. Submit Form 653 to apply for a variance from ARM 36.12.121 for the Aquifer Test. S
26. Submit pond bathymetry data, survey, or engineering plans to the Department. S
27. Is the pond fed or drained by surface water? Y N

a. If yes,
i. Explain.

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A
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ii. Submit measurements of the connected surface water source. These may include
inflow and outflow measurements.

S

Surface Water Depletion Analysis

28. Is the type of groundwater diversion for your proposed project a developed spring? If yes,
skip to question 33 because this section is complete. If no, move onto question 29.

Y N

29. Is the type of groundwater diversion for your proposed project a pond? If yes, answer
question 29.a, then skip to question 33 because this section is complete. If no, move onto
question 30.

Y  N

a. Will any of the ponds have diversions for out-of-pond use that differ from, if year-round
use, an allocation of diverted volume by the number of days in the month, or, if
irrigation/lawn and garden use, the 80% dry year net irrigation requirement (IWR, NRCS
2003)?

Y N

i. If yes, provide a schedule of the diversions for out-of-pond use in the table below. Use
the same POD # as the project map (Form 600). Attach any additional schedules with
POD # labeled.

A

POD #
Month Diversions for Out-of-Pond 

Use Volume (AF)
Month Diversions for Out-of-Pond Use 

Volume (AF)
January July
February August
March September
April October
May November
June December

30. What are the flow rate (GPM or CFS), volume (AF), and period of diversion required
(MM/DD-MM/DD) at each well/pumping pit? What is the well/pumping pit depth (FT), if
available, or estimated well/pumping pit depth (FT). Please use the same POD # as the
project map (Form 600) to match this information with the location information.

A

POD 
#

Flow 
Rate 

GPM CFS Volume 
(AF)

Period of Diversion 
(MM/DD-MM/DD)

Well Depth 
(FT)

Measured or 
Estimated
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31. Will any of the new wells/pumping pits have a monthly pumping schedule that differs from, if
year-round use, an allocation of diverted volume by the number of days in the month, or, if
irrigation/lawn and garden use, the 80% dry year net irrigation requirement (IWR, NRCS
2003)?

Y N

a. If yes, provide the alternative pumping schedule(s) in the table below. Use the same POD
# as the project map (Form 600). Attach any additional pumping schedules with POD #
labeled.

A

POD # POD #
Month Volume 

(AF)
Month Volume 

(AF)
Month Volume 

(AF)
Month Volume 

(AF)
January July January July
February August February August
March September March September
April October April October
May November May November
June December June December

32. Will one or more existing wells/pumping pits be used for the proposed project? Y N
a. If yes, will any of the existing wells/pumping pits have a monthly pumping schedule,

before or after the proposed project, that differs from an allocation of diverted volume by
the number of days in the month (if year-round use) or the 80% dry year net irrigation
requirement (if irrigation/lawn and garden use) (IWR, NRCS 2003)?

Y N

i. If yes, provide the pumping schedules before and after the proposed project in the
table below. Use the same POD # as the project map (Form 600). Attach any
additional pumping schedules with POD # and before/after proposed project labeled.

A

Before proposed project: POD # After proposed project: POD #
Month Volume 

(AF)
Month Volume 

(AF)
Month Volume 

(AF)
Month Volume 

(AF)
January July January July
February August February August
March September March September
April October April October
May November May November
June December June December

Surface Water Analysis of Depleted Surface Water

33. If you submitted Technical Analyses with this application, list the hydraulically connected
surface water sources and answer questions 34 to 38 one time per source. Use the
“Additional Hydraulically Connected Source (600-TAA)” sheet for each additional source. If
you have elected for the Department to conduct the Technical Analyses after application
submittal, write “N/A” and skip to question 39 because the information required to answer
questions 34 to 38 is not yet available. If measurements are required to determine physical or
legal availability of depleted surface water sources, the Department will not have the
information necessary to complete all necessary technical analyses or to evaluate the
applicable criteria. If the type of groundwater diversion for your proposed project is a
developed spring, write “NA” and skip to question 39 because this section is complete.
___________________________________________________________________________
___________________________________________________________________________
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34. Name the hydraulically connected surface water source for which you are answering
questions 35 to 38.
___________________________________________________________________________

35. Are stream gage data available? Y N
a. If yes, answer question 36.
b. If no, answer question 37.

36. Stream gage data are available.
a. Is one stream gage located above and one stream gage located below the start of the

depleted reach?
Y N

i. If no, is only one stream gage located near the start of the depleted reach? Y N
1. If yes, is the stream gage located upstream or downstream?

_______________________________________________________________

b. List the gage name(s). Write “N/A” for Gage 2 if one gage is available.
Gage 1: ____________________________________________________________
Gage 2: ____________________________________________________________

c. What is the distance between the gage(s) and the start of the depleted reach? Write “N/A”
for Gage 2 if one gage is available.

Gage 1: ____________________________________________________________
Gage 2: ____________________________________________________________

d. Is there a limiting or controlling factor on the source between the stream gage(s) and the
start of the depleted reach? This includes dams that control the flow and streams with
large gaining and/or losing reaches.

Y N

i. If yes, explain.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

e. How long is the period of record? Write “N/A” for Gage 2 if one gage is available.
Gage 1: ____________________________________________________________
Gage 2: ____________________________________________________________

f. Who operates and maintains the gage(s)? Write “N/A” for Gage 2 if one gage is available.
Gage 1: ____________________________________________________________
Gage 2: ____________________________________________________________

g. Is each available stream gage operated and maintained by USGS or DNRC? Y N
i. If yes, skip to question 36.h.
ii. If no, answer the following questions for each gage not operated and maintained by

USGS or DNRC.
1. How frequently are stage data recorded? Write “N/A” for Gage 2 if only one gage

is not operated or maintained by USGS.
Gage 1:  ________________________________________________
Gage 2:  ________________________________________________
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2. If data gaps were to occur, are they identified and left unfilled or estimated using
interpolation, ice correction, or indirect discharge measurements methods?

a. Gage 1. Y N
b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one

gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

3. Was the rating curve established and maintained throughout the duration of the
period of record using measurements taken near the reference gage and stage
recorder according to USGS protocols?

a. Gage 1. Y N

b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one
gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

4. Were requirements established and followed for maintaining a permanent gage
datum and meeting specified accuracy limits?

a. Gage 1. Y N

b. Gage 2. Write “N/A” on the line instead of answering yes or no, if only one
gage is not operated or maintained by USGS or DNRC.
____________________________________________________________

Y N

h. Do the data for one or more available stream gages meet the Department’s standard to
be sufficient to calculate the median of the mean monthly flow rate and volume during the
months with net depletions? See the "Department Standard Practice for Determining
Physical Surface Water Availability" in the Permit Manual.

Y  N

i. If yes, record how many meet the standard, then skip to question 39 because this
section is complete.
___________________________________________________________________

ii. If no, answer question 37.
37. If no gage data are available or if available gage data do not meet the Department’s

standard to be sufficient to calculate the median of the mean monthly flow rate and volume
during the months with net depletions, is the source otherwise measured?

Y N

a. If no, the Department requires gage data and/or measurements that meet the
requirements of ARM 36.12.1702 or, in combination with an approved variance request,
are sufficient to complete any necessary technical analyses or scientific credibility reviews
and to evaluate the applicable criteria. Skip to question 38.

b. If yes,
i. Submit available measurements to the Department. S
ii. Who collected the measurements?

____________________________________________________________________
A

iii. With what method were the data collected?
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

iv. What is the period of record?
____________________________________________________________________
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v. What is the frequency of measurement?
____________________________________________________________________

vi. Are there gaps in the data? Y N
1. If yes, what is the nature of the gaps and how are gaps handled to ensure data

quality?
________________________________________________________________
________________________________________________________________
________________________________________________________________

A

vii. Is there a process for maintaining the data and meeting specified accuracy limits? Y N
1. If yes, explain.

________________________________________________________________
________________________________________________________________
________________________________________________________________

A

viii. Do available measurement data meet the Department's standard to be sufficient to
calculate the median of the mean monthly flow rate and volume during the months
with net depletions? See the "Department Standard Practice for Determining Physical
Surface Water Availability" in the Permit Manual.

Y N

1. If yes, this section is complete. Skip to question 39.
2. If no, answer question 38.

38. Do the available measurement data, gage and/or otherwise measured, meet the
Department’s standard of including a minimum of high, moderate, and low flows to be
sufficient to use for validation of a Department-accepted estimation technique? If the
Department finds that your measurements are not sufficient to validate an estimation
technique or that no estimation technique is appropriate for the source characteristics, further
measurements may be required. Refer to the "Department Standard Practice for Determining
Physical Surface Water Availability" in the Permit Manual for more information.

Y  N

a. If yes,
i. Describe how the measurements are representative of high, moderate, and low flows.

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

ii. Describe the estimation technique.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A
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b. If no, but a Department-accepted estimation technique will be appropriate for the
hydraulically connected surface water source:

i. Submit a request to deviate from the Department’s standard of including a minimum
of high, moderate, and low flows to be sufficient to use for calibration of a
Department-accepted estimation technique. The Department’s technical analyses or
scientific credibility review of your technical analyses cannot commence until the
Department receives measurements that meet Department measurement standards,
or in combination with a request to deviate, are sufficient to complete any necessary
technical analyses or scientific credibility reviews and to evaluate the applicable
criteria.

S

c. If no, because no Department-accepted estimation technique will be appropriate for the
source:

i. Describe why no Department-accepted estimation technique is appropriate for the
source characteristics.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

ii. Do the available measurement data, gage and/or otherwise measured, meet the
Department’s standard for monthly measurements throughout the months with net
depletions? Refer to the "Department Standard Practice for Determining Physical
Surface Water Availability" in the Permit Manual for more information.

Y N

1. If no, submit a request to deviate from the Department’s standard for monthly
measurements throughout the months with net depletions. The Department’s
technical analyses or scientific credibility review of your technical analyses
cannot commence until the Department receives measurements that meet
Department measurement standards, or in combination with a request to deviate,
are sufficient to complete any necessary technical analyses or scientific
credibility reviews and to evaluate the applicable criteria.

S

Area of Potential Impact Analysis of Depleted Surface Water

All information for area of potential impact of depleted surface water was collected in previous 
questions.
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Controlled Groundwater Areas and Basin Closures

Questions, Narrative Responses, and Tables Check-
boxes

39. Does the project include one or more groundwater points of diversion located in the East
Valley Controlled Groundwater Area (EVCGWA)?

Y N

a. If yes, is the use over 35 GPM or 10 AF per year? Y N
i. If no, this is the incorrect form. Use instead Form 600-EVCGWA: East Valley

Controlled Groundwater Area Permit Application.
ii. If yes, how does this project meet the specific requirements of the East Valley

Controlled Groundwater Area? Include any relevant documentation.
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

A

b. If no, skip to question 40.
40. Does the project include one or more groundwater points of diversion located in the

Yellowstone Controlled Groundwater Area (YCGA)?
Y N

a. If yes, is the proposed flow rate and volume over 35 GPM or 10 AF per year? Y N
i. If no, this is the incorrect form. Use instead Form 600-YCGA: Yellowstone Controlled

Groundwater Area Permit Application.
ii. If yes, submit Form 600 YCGA: Yellowstone Controlled Groundwater Area

Addendum Over 35 gallons per minute.
S

41. Is the project for surface water or groundwater and subject to one or more of the following
areas listed on the Department’s website (https://dnrc.mt.gov/Water-Resources/Water-
Rights/Basin-Closures-Stream-Depletion-Controlled-Ground-Water-Areas)?

Controlled Groundwater Areas, not mentioned in questions 39 to 40
Basin Closures or Stream Depletion Zones

Y  N

a. If yes, identify each area and describe how the proposed project meets its requirements.
An application must meet the specific requirements of the Controlled Groundwater Area
or closure to be accepted by the Department.

_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________

A







Application Materials 

• Application
• Any information submitted with 

Application including maps

Application 
Materials






















































































