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k%% Bill No. ***

Introduced By ****x*xkxxx

A Bill for an Act entitled: “An Act; amending section 85-2-402,
MCA; amending section 85-2-407, MCA; providing an effective

date.”

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 85-2-402, MCA, i1s amended to read:

"85-2-402. Changes in appropriation rights -- definition. (1)
(a) The right to make a change in appropriation right subject to
the provisions of this section in an existing water right, a
permit, or a state water reservation is recognized and confirmed.
In a change in appropriation right proceeding under this section,
there is no presumption that an applicant for a change in
appropriation right cannot establish lack of adverse effect prior
to the adjudication of other rights in the source of supply

pursuant to this chapter. Except as provided in 85-2-410 and [New

Section 2]stubseetions—+5r—and—(+6)r—of+this——seetion, an
appropriator may not make a change in an appropriation right
without the approval of the department or, if applicable, of the
legislature. An applicant shall submit a correct and complete
application.

(b) If an application involves a change in a point of

diversion, conveyance, or place of use located on national forest
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system lands, the application is not correct and complete until
the applicant has submitted proof to the department of any
written special use authorization required by federal law for the
proposed change in occupancy, use, or traverse of national forest
system lands for the purpose of diversion, impoundment, storage,
transportation, withdrawal, use, or distribution of water.

(2) Except as provided in subsections (4) through (6)+—~+5+
++6r—and—+8)r—and, if applicable, subject to subsection
+3+#+-(15), the department shall approve a change in appropriation
right if the appropriator proves by a preponderance of evidence
that the following criteria are met:

(a) The proposed change in appropriation right will not
adversely affect the use of the existing water rights of other
persons or other perfected or planned uses or developments for
which a permit or certificate has been issued or for which a
state water reservation has been issued under part 3. For
purposes of this section, adverse effects analysis is specific to
the proposed change in appropriation right and a determination
that water is not legally available pursuant to 85-2-311 does not
necessarily mean that an adverse effect will occur.

(b) The proposed means of diversion, construction, and
operation of the appropriation works are adequate, except for:

(i) a change in appropriation right for instream flow pursuant
to 85-2-320 or 85-2-436;

(ii) a temporary change in appropriation right for instream

flow pursuant to 85-2-408; or
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(iii) a change in appropriation right pursuant to 85-2-420
for mitigation or marketing for mitigation.

(c) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the written
consent of the person with the possessory interest, in the
property where the water is to be put to beneficial use or, if
the proposed change involves a point of diversion, conveyance, or
place of use on national forest system lands, the applicant has
any written special use authorization required by federal law to
occupy, use, or traverse national forest system lands for the
purpose of diversion, impoundment, storage, transportation,
withdrawal, use, or distribution of water. This subsection (2) (d)
does not apply to:

(i) a change in appropriation right for instream flow pursuant
to 85-2-320 or 85-2-436;

(ii) a temporary change in appropriation right for instream
flow pursuant to 85-2-408; or

(iid) a change in appropriation right pursuant to 85-2-420
for mitigation or marketing for mitigation.

(e) If the change in appropriation right involves salvaged
water, the proposed water-saving methods will salvage at least
the amount of water asserted by the applicant.

(f) The water quality of an appropriator will not be adversely

affected.
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(g) The ability of a discharge permitholder to satisfy effluent
limitations of a permit issued in accordance with Title 75,
chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the criteria in
subsections (2) (f) and (2) (g) have been met only if a valid
objection is filed. A valid objection must contain substantial
credible information establishing to the satisfaction of the
department that the criteria in subsection (2) (f) or (2) (g), as
applicable, may not be met.

(4) The department may not approve a change in purpose of use
or place of use of an appropriation of 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water
unless the appropriator proves by a preponderance of evidence
that:

(a) the criteria in subsection (2) are met; and

(b) the proposed change in appropriation right is a reasonable
use. A finding of reasonable use must be based on a consideration
of:

(i) the existing legal demands of water rights on the state
water supply, as well as projected legal demands of water rights
for future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for the
protection of existing water rights and aquatic life;

(11) the benefits to the applicant and the state;

(iii) the effects on the quantity and quality of water for

existing uses in the source of supply;
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(iv) the availability and feasibility of using low-quality
water for the purpose for which application has been made;

(v) the effects on private property rights by any creation of
or contribution to saline seep; and

(vi) the probable significant adverse environmental impacts
of the proposed use of water as determined by the department
pursuant to Title 75, chapter 1, or Title 75, chapter 20.

(5) The department may not approve a change in purpose of use
or place of use for a diversion that results in 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per second
of water being consumed unless:

(a) the applicant proves by clear and convincing evidence and
the department finds that the criteria in subsections (2) and (4)
are met; and

(b) for the withdrawal and transportation of appropriated water
for out-of-state use, the department then petitions the
legislature and the legislature affirms the decision of the
department after one or more public hearings.

(6) The state of Montana has long recognized the importance of
conserving its public waters and the necessity to maintain
adequate water supplies for the state's water requirements,
including requirements for federal non-Indian and Indian reserved
water rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the state's
boundaries. Although the state of Montana also recognizes that,

under appropriate conditions, the out-of-state transportation and
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use of its public waters are not in conflict with the public
welfare of its citizens or the conservation of its waters, the
following criteria must be met before out-of-state use may occur:

(a) The department and, if applicable, the legislature may not
approve a change in appropriation right for the withdrawal and
transportation of appropriated water for use outside the state
unless the appropriator proves by clear and convincing evidence
and, 1f applicable, the legislature approves after one or more
public hearings that:

(i) depending on the volume of water diverted or consumed, the
applicable criteria and procedures of subsection (2) or (4) are
met;

(ii) the proposed out-of-state use of water is not contrary
to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens of
Montana.

(b) In determining whether the appropriator has proved by clear
and convincing evidence that the requirements of subsections
(6) (a) (11) and (6) (a) (1ii) will be met, the department and, if
applicable, the legislature shall consider the following factors:

(i) whether there are present or projected water shortages
within the state of Montana;

(ii) whether the water that is the subject of the proposed
change in appropriation might feasibly be transported to

alleviate water shortages within the state of Montana;
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(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use the
water; and

(iv) the existing legal demands of water rights placed on
the applicant's supply in the state where the applicant intends
to use the water.

(c)When applying for a change in appropriation right to
withdraw and transport water for use outside the state, the
applicant shall submit to and comply with the laws of the state
of Montana governing the appropriation and use of water.

(7) For any application for a change in appropriation right
involving 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water, the department shall give notice
of the proposed change in appropriation right in accordance with
85-2-307 and shall hold one or more hearings in accordance with
85-2-309 prior to its approval or denial of the proposed change
in appropriation right. The department shall provide notice and
may hold one or more hearings upon any other proposed change in
appropriation right if it determines that the proposed change in
appropriation right might adversely affect the rights of other
persons.

(8) The department or the legislature, if applicable, may
approve a change in appropriation right subject to the terms,
conditions, restrictions, and limitations that it considers
necessary to satisfy the criteria of this section, including

limitations on the time for completion of the change in
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appropriation right. The department may extend time limits
specified in the change in appropriation right approval under the
applicable criteria and procedures of 85-2-312.

(9) Upon actual application of water to the proposed beneficial
use within the time allowed, the appropriator shall notify the
department that the appropriation has been completed. The
notification must contain a certified statement by a person with
experience in the design, construction, or operation of
appropriation works describing how the appropriation was
completed.

(10) If a change in appropriation right is not completed as
approved by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change in
appropriation right approval are not complied with, the
department may, after notice and opportunity for hearing, require
the appropriator to show cause why the change in appropriation
right approval should not be modified or revoked. If the
appropriator fails to show sufficient cause, the department may
modify or revoke the change in appropriation right approval.

(11) The original of a change in appropriation right
approval issued by the department must be sent to the applicant,
and a duplicate must be kept in the office of the department in
Helena.

(12) A person holding an issued permit or change in
appropriation right approval that has not been perfected may

change the place of diversion, place of use, purpose of use, or
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place of storage by filing an application for change in

appropriation right pursuant to this section.

A change in appropriation right contrary to the

(13)

agent, agency,

An officer,

provisions of this section is invalid.

or assist

aid,

or employee of the state may not knowingly permit,

A

in any manner an unauthorized change in appropriation right.

personally

directly or indirectly,

person or corporation may not,

attempt to change an

or employee,

officer,

or through an agent,

appropriation right except in accordance with this section.

The department may adopt rules to implement the

(14)

provisions of this section.
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(15) The department shall accept and process an application

tream flow to protect,

ht for ins

ion rig

t

in appropria

for a change

or enhance streamflows pursuant to 85-2-320 and this

intain,

malin

section and to benefit the fishery resource pursuant to 85-2-436

and this section.

12



d-Change.docx

2024.10.31 _Macro_Streamline

-

BN T |
“rFrP

P SR T N PENE »

1+ 1
WITrt

T3

nt
TTITC

P

mar
TT

Ttt

rarnl o~

[ gy

TIT T T

oT

|\ g my T o TOTT

OT

T

ni
T

Ao

+ 1

crtCc— O pPo Tt T .

o

narakhd
TaioT

n

EE TN n o o
Ao e = =5

£ A

nt

N

To T POoOTITC

T

LIPS

ERAYE =N 2
LT/ CTIt

(

O

\Tavaw

TITOP

TT

|\ =y

P S SR

RS I I =JON
o C T 1T 1T U1 TCT

£

o

4

o

o
PP & NN WP W R Sy & g ) A\ & R yw)

n

cor

C—T It raooct o

=]

ra ot .

=
T

LR
wTrT

+ 1

Fhoar ~h oy

©

-

-

T TTYIrcy

Tt

2 EI=T2aT)

TIT

TIT

vLtt7

Seoandl.e

1 e
TITCT

£ + 1 Zoera
TIT

7
Ty

PN

+h
TIT

-

-

-

"=

TS

TT— =I5 It

[op=n

A\

Tt

| = e e ey

LR
wTrT

N e
g

EANEV e TS
TTITCcCTT

1

n

o

Iz

KRR, £
TRES—6+F

©
(& o =y

3xz)
=

{

T o OTT T

|\ gy

14

TIT

P ~a +1
[Czyavy

o
T o OTT

<

n

N

EEE AW
T o T PO

LR

h+ta et P
T

a1

TIT

|\ =y

O

cric—C

cTwWT

TTTOTcs O

nco

2

oot IS

P

R e |

+ 1

Tt

el Acamant o et £ Ao -
J_\_,r/;(.& 1T1TC r/\J_LLlL_ A =

TP T O T I coOT

T o OTT

A\ =

Ttr

=

g f

aam

n
OTr

.

2

n
ey

et K £ Aignra
11T C r/ LI A =

Tt

VY + raoarl o~
TP

(

oL taoactT

O TS

CIT

T o OTT

|\ g

Tt

K1
T

blsz oot 1~
ooy Pt

n

o
TS

ot aA o

o
)

S A
or

EERC

|

ot

T

o — T

T

wWTr T

n

o

Xz

o1t

nes

N

ot
ToCTIity &

S,

T

(o=

A\

TITC

TIT

n
It

o
=}

roarnl o~

T

n

o

Iz

nt
TITC

P

may =
TT

Ttt

1 rar] o~

2\

(~z

T o T OTT ™

|\ g g

OT

T

T

ot o
1O TOUTT

IR I SN IR =
TSSOt

+

1o

n

o
o

3z

£ A

RSV SR~ NNE I S
TS TSP OTT

LIPS

A\

O

o Ito—CIt

T

Ay

o
[CyeaAw w7

N

-

ner

n

1

T
WL T

To—TOmTg

n

Ty N o
XIS S OoTHT

LR

N S N N
LSS i N &y wy

TaT

ah
Ot

SR

-

4

oo PTOoOP T I cOoOT

S NN N e o

+h

TIt

O

cI

wW

[Cxny

g

=

PN SN 2N SN o n ] 10 7o ro o
TS TIr—CIt

TIT

(ST S

\v)

TS — 1O

TT

oL

A\ gy

£ n
TTITC

man

Tt

rarl o~

[N R, I =

4

priati

N o ENE A
Rl e

£
T

ol o e

TC &

T =

T TTgITrc

TT

Ty

1Trnor o
THCErCaS

n

1

N

T
W LT

+ 1 Al o
TIT

TNT

ah
o1t

S

-

4

oo PTOoOP T I coOT

NN N e o

+1

TIt

TOT

TaTrrg

W

[Cxny

Tt/

n

N

+
T T T oIty

1 vy

Al + 1 maotrh A £
TIt Tt

7

EE TN

e

TaT

oo

oo

~

cIrrfoOC—CO=T

Wttt ovarraloT Tt I Ccyyr CTaTtg

cO

[Caa s ereye)

o
[SyeaSaw 3

13

i

1z

A

AT

et

S
[Csinvars sn

o o

EIEAWE S
TIT

3 .|

1o

S

oL

A\ o=y T cCC7y

wWTrT

O

TIt

TS

ool TCy

13



d-Change.docx

2024.10.31 _Macro_Streamline

man
T TT

roarnl o~

T

+ 1~
TTToTTCT

comen ] n
Mo

S A
T

<z A~
Y7

PR
=3

T

T

n
TIT

n rosza A

dorna vt
ST pPo LTIt

i+ + + 1
Sy

ol
oooittr T T

.
)

Emv v s

T

T—TC

oL

A

TITC

I

moant e+
TT PO

Ttt

o

P

PR

ma ]
o

o
<

+hhan 2N Aoz £+
\>Av; ot

N
[\ [ oy s s

Tal

(3
=7

(1)
=7

T— O T T

Sy

ToryS

man

o
ProctmcIrT

=

n

=
Tr

-

r ok

+

TP TOoOP T I coOT

+ 1 P

ot o
LL_)L\JLJ.,

T

O

TTOTT

TIt [ i § & s e s S e

A\ o=

o

+h
TIT

o~ ~vza AN A g
i TGOy

£

n

Adoernar+m
P TCItt

+h +

W CIT

T3

ni

4

T

TT

TIT

TT

oL

A

TITC

I

n

+ 1 EE rar] oom
TIT T

Iz

-~
T

ol 11

nt

TT

deornartm
ST PPo T It

Th

-

-

Ttt

=

w T

(S ¥ o g mgu m

T

vLtt7

alh o
o Ccanrgc

~

n

N

=

r
oo CcitfoO T T ZTCc o1t

PRI

n

ER-W-EE]

nad ah~11
oo — ST

n

o

-

ot
PoTaT

O

T oo ucC ottt

T oL OTT

A\ o=

o

NN NPT NP S R
[y o § LI [ % I I Ul U WS B W i §

oo

+ 1

Tt

[, B £
[ S

R

P N N N

Tt

n
TIT

T T C

T

T TTOTTrc

TT

M
Otto—T

o

n
[CEsaws

ot
T

e
A\

ENE~ IR~ 2
[Cz3avy

mat
T

n

v o IoTCTTT

<z

(

(191

LY

T

ey

TIt

N

TR

o o
|\ e ey

T N S N N

1 rm

n £
A\ i i e s s 3 8

o n

I3z

A

ot 1

1T
TITSPCTTT

nt oz

naxriEm
SCpPraorTrTmciTe

T Lt

(Sy s

T o Tr-OoOTr—CcO cItTc T

crriC—CT

ey

EICN-EE]
5ot

nt
T

IF +1h dorn vt

mat

Tt

hoxr

(1 Q) ()

YT

PR

ol e
eavs vy,

+~
T

13-
o

ST pPo LTIt

TIT

p

=

Tt

A

T

n_ra~lhd £
T

4

priati

S N g
S

n

—
LT

n
TIT

ol o o

n
TT

PN

N

N T
T EAOFIEaET

NS

T TOITC

oy

LT

raoarm

T

EANE SR 2N |
T

Adornar+m
TPt

+ 1

rod A
S5 1TOTt7

nt
TITC

P

mar
TT

Ttt

rarnl o~

IASES

[SF ¥y gu ngn m

Tt =

|\ g

OoT

T

+ 1

=

2

+
TOTT

PR B SN n

n

2

+
(S RV 5 3 5 8 O S Y & . g

P T

+ 1

TIt

PR
T T I T |\

n

It

O

T

oo PoTo

T

QE 2207 £

n
O 1T

o1 e

~
T

nn

+ 1 o am m

1

n

2

+
oo CcitfoOrT T ZTr T T OTT

7o

SN

7 O

\v

oo

T TS AT

O T

cI

TIT

.

NPT S PPN g
TS ¥ 2ot o

NS

ERPRp
oo O

Nt
TToOT

Adornartmant wmocs
T

TP Tt

Th

TIT

-

-

-

LT

ey

| = e e ey

M ]
TP

o

B U
riIgat—untid

n

4

priati

N o ENE A
Rl e

n
TIT

ol o e

TT

[EEsaws

T

T

TT

Ty

I SN = 2
WICTtt

73

1

£

2N

hoco

n
TITC

ni

m

Ttt

Blao

TIT

¥ & o T T O

TT

[op=n

I A\

P

o

2

n
TTOTx

PSS, DA g
L A

~
T

11

rrmant b

E
PP TmteITe

rEman

E=
SCpPraorTmtcires

oI

cCO

CcCOoLr It T | v

[SF 3 & gungum

TIT

o

+
TOTTCC—=

n

+1

(Sy s

=S P =P
-

+
o aC STt TP T TOTT

Adoaora

+ 1

W LTIt

r Sl ey too

4

TopopPpTropTrIaocoTy

nra

SN

TIT

o

T

o OTTg

o

2

+
TTOTx

A

mer] +
Otto—T

o

S A

atrad

=

r ok

4

oo PTOoOP T I cOoOT

S NN N e o

Th

TIT

T

St

T

[SF 3 & gungum

+han 22N Aoz
oAV,

73

W CITT It

3

n

o

nt
TITC

P

mar
TT

Ttt

rarnl o~

TT

T C T

| g e my

TT

Sy o

T o T OTT

|\ g

OoT

T

14



d-Change.docx

2024.10.31 _Macro_Streamline

sz

nt

TT

Adornar+m

+ 1
Tt

IO SN
¥

PP, I
ForEr

P
(=

73

3
W CITT it

L
T

ot o

daft

Ty

=

T T Tt

T TItT

pm

ntEh o
TS

g & e

Sz

Ttt

A=

o o

Aomant nt £ Aaxznrat A o
P Cemeh T POt T o T OTT

n

-
T

o

2

+
3 o

n

TToOT

ey

A

O

Tt

T

nt

TT

Ao

S £+
A S N

TAT

-1

m

N

S N TN S Y +
W I CTI T C 11T

A A Fod g2

a
T O oG CompTrCttt

T

T TOW T e O oo Tt

cIc

n

n

Iz

P (1 Q) ()
A\ v T

ot

v ol
[SRAw S wyw)

11 Al

-~

N

—~
[ S ) o e ey &

+ 1 PP

o
=]

rm o

dat

orroOCT CTcTOTT T/ TOoOT— ottt

cIc

A Ao o N 1 4 g e

a1 1

+~
T

4

PrToC

S s g
“FME

+ 1

m

[ 3 3 & pm mpm myy

TIT

<7

It

n
TITC

Nt

rarnl o~

T

Forom +1

o

ot
wTrT

£
A =

priati

nra o

RN
“rFME

o

~
T

(D)

37

meITe &

PTrTc

TIT

Ttt

T

TT

S

+

il
“SrFrFEY

noat
TTOT

T on (1 Q1) a
V7

ot
oo tTtTTT

P A

o

2

+ 1
CTIT Lo

no

2

o
POV TOITS

nr 73

(o) Th

cOoO—Tt

\wawy

T

T

IBEET]

a
<

(O S A (101
ot T U7

()

ol oAt 1 A o (D

A wae)

£
T

-

-

() T
\ W\ 3 ey 3

’

7

A

’

CTToTo

TS

T

+ 1
Tt

i+t o + o

2 o

n

TT

4

priati

PN N Y SN
S

4

alh an
o CTIotg

.

Syl g
Py

n

Ttt

TIT T TTgIrc Cclifac

T

T

(1 Q) ()

arbh o~ n
A wae) T O/

£

nt o

o3 o

+~

A

TTTOTT

TS

Ttt

goT T

At na A~ +
oo CoOmpPpTCTtT

o

2

T rtrC—a COTT

Sz

m

e
T

O ranred
PP TOoPTTIat

VAR

ppvny

(=

ey

AN

\N

73

n
W T

o

as

T oL OTT

A\ o=

r v~ o

T

ot

EIEAW-Y]

+
To Tty

1o

+h
Tt

17

. P A S
ot T

Sz

TIT

T TOITCOS

wWTr T

CIT

T

=)

o
ITCT O

o
TOPTT

o

13

g

ESE SN HENE 2NN

£V + 1 orfant A
TIT =

T

no

o

T

=]

TS

PToToT

THhS

I

i oh

Wit L

a

ERNCW-EE
T oSootct

+ haao

1o

4

i
FerEreat

=

rrm

S

whiah

TT

TT

¥ 3 o

TIT T C

TT

Wit

QB ol ot

+ 1

2

T acrind 41 AN M
Toouco ottt T cC

n

oA rizat i an o
[ S e & e TITTOOS T

e

L%

o4

T oT

OIo7

T

TT

W T

oot T

oo

ot ot a
o o Tttso

~
T

£4
% N =

o
=]

At A+ Ny o

T T

Ao

TE o+

T

T CH ST

A 8 o s 1 g

crrtCc— O pPo Tt

v+t

hi o

¥ o

N S N N

o

RS I T 2N
T

-~

+

TP T O LT T CcoOr

et +h DN NN g 0

NV IR

h

TT

TTTYIrco

It c —Ctt

L) T

CIT

W

(ST ST pa

<z ot
-7

r o

1

W T

Ao reoriators ko
appropriac

©

[ s e

[eaw =]

L

T

It

5

TIT

15



2024.10.31_Macro_Streamlined-Change.docx

EEE SR ONN raoszale + o S oy r mle + alh o a1l ot + + rm o

ey Er ARG rF—Ha = SzEac=aaS SHeFeet—=t ECFMSy

conds bt o oot pd S o PO I S S NN NP S TP PR P ot oact +
e EFroRS;—FeStrretronsS—oFr Mt tat oS hReeesSSary—to—PpP¥rot E—Er
JEEEEE mh arredan £ e £ 4+ oz 1o £ Aszora £t +
=+ tre—purach—o+F—Ppreootr—t ¥ e—TatK—Ot—ac S rect—at

{Internal References to 85-2-402:
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NEW SECTION. Section 2. Exceptions to change application.

(1) (a) An appropriator may change an appropriation right

without the prior approval of the department for the purpose of

constructing a redundant water supply well in a public water

supply system, as defined in 75-6-102, if the redundant water

supply well:

(i) withdraws water from the same source aquifer as the

original well; and

(ii) is required by a state or federal agency.

(b) The priority date of the redundant water supply well is the

same as the priority date of the original well. Only one well may

be used at one time.

(c) (1) Within 60 days of completion of a redundant water supply

well and the infrastructure necessary to use the well, the

appropriator shall file a correct and complete notice of change

in appropriation right with the department on a form provided by

_16_
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the department. If the redundant water supply well is located on

national forest system lands, the notice is not correct and

complete under this subsection until the appropriator has

submitted proof of any written special use authorization required

by federal law to occupy, use, or traverse national forest system

lands for the purpose of constructing the redundant water supply

well.

(i) The department may not issue an authorization of a

change in appropriation right until a correct and complete notice

of construction has been filed with the department.

(2) (a) An appropriator may change an appropriation right for a

replacement well without the prior approval of the department if:

(i) the appropriation right is for:

(A) ground water outside the boundaries of a controlled ground

water area; oOr

(B) ground water inside the boundaries of a controlled ground

water area and if the provisions of the rule establishing the

controlled ground water area do not restrict a change in

appropriation right;

(ii) the change in appropriation right is to replace an

existing well and the existing well will no longer be used;

(iid) the rate and volume of the appropriation from the

replacement well are equal to or less than that of the well being

replaced and the distance between the replacement well and the

well being replaced is no greater than 200 feet;
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(iv) the water from the replacement well is appropriated

from the same aquifer as the water appropriated from the well

being replaced; and

(v)a timely, correct and complete notice of replacement well

is submitted to the department as provided in subsection (2) (b).

(b) The appropriator shall file a correct and complete notice

of change in appropriation right with the department on a form

provided by the department within 60 days after completion of a

replacement well and appropriation of ground water for a

beneficial use.

(c) For each well that is replaced under this subsection (2),

the appropriator shall follow the well abandonment procedures,

standards, and rules adopted by the board of water well

contractors pursuant to 37-43-202.

(3) (a) An appropriator may change an appropriation right for a

replacement point of diversion without the prior approval of the

department if:

(i) the existing point of diversion is inoperable due to

natural causes or deteriorated infrastructure;

(ii) there are no other changes to the water right;
(iii) the capacity of the diversion is not increased;
(1v) there are no points of diversion or intervening water

rights between the existing point of diversion and the

replacement point of diversion or the appropriator obtains

written waivers from all intervening water right holders;
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(v) the replacement point of diversion is on the same surface

water source and is located as close as reasonably practicable to

the existing point of diversion;

(vi) the replacement point of diversion replaces an

existing point of diversion and the existing point of diversion

will no longer be used;

(vii) the existing point of diversion has been used in the

10 years prior to the notice for change of appropriation right

for a replacement point of diversion;

(viii) the change will not increase access to water

availability, change the method of irrigation, if applicable, or

increase the amount of water diverted, used, or consumed; and

(ix) a timely, correct and complete notice of replacement

point of diversion is submitted to the department as provided in

subsection (3) (b).

(b) The appropriator shall file a correct and complete notice

of change in appropriation right with the department on a form

provided by the department within 60 days after completion of a

replacement in point of diversion.

(4) (a) A municipality as defined in 7-1-4121 or a county water

and sewer district organized under Title 7, Chapter 13, Part 22,

may change the place of use for an unperfected municipal use

permit or water reservation without the prior approval of the

department if:

(i) the flow rate authorized by the permit or water reservation

will not be exceeded;
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(ii) the volume authorized by the permit or water

reservation will not be exceeded;

(111) the place of use is within:

(A) the municipality’s land use plan and future land use map

boundary duly adopted by a municipality pursuant to Title 76,

Chapter 25;

(B) the municipality’s growth policy boundary duly adopted by a

municipality pursuant to Title 76, Chapter 1; or

(C)a county water and sewer district’s service area boundary

as adopted under Title 7, Chapter 13, Part 23;

(iv) all water being diverted by the system is being

measured; and

(v) there are no other changes to the water right or rights.

(b) The appropriator must file a correct and complete notice of

change in appropriation right with the department on a form

provided by the department within 180 days of annexation by a

municipality under Title 7, Chapter 2, Part 47, or addition of

land to a county water and sewer district under Title 7, Chapter

13, Part 23.

(c) multiple water rights may be changed on the same notice

under this section if:

(1) the criteria 1n subsection (a) are satisfied for the

unperfected permit or water reservation;

(ii) the undeveloped volume on the unperfected permit or water

reservation is adequate to satisfy the needs of the additional

place of use;
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(iii) the criteria in subsection (a) (i) through (v) are met for

the additional water rights being changed;

(iii) the existing place of use is the same for all rights

being changed; and

(iv) all rights being changed share the same common

distribution system.

(5) (a) An appropriator with a water right for stock use may add

or move stock tanks without the prior approval of the department

if:

(i) Stock tanks are added to a water right for livestock direct

from source;

(11) Additional stock tanks are added to an existing stock

watering system; or

(1i1i) stock tanks are moved on an existing stock watering

system.

(b) The following requirements must be met for changes filed

under this subsection:

(i) The diverted flow rate of the stock watering system may not

exceed the historical diverted flow rate of the stock watering

system. If stock tanks are being added to a livestock direct

from source water right, the maximum flow rate for the diversion

to the tanks may not exceed 35 GPM;

(11) The number of stock animal units that will be watered

on the system does not exceed the historical number of stock

animal units watered;
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(iii) The stock watering system infrastructure is adequate

to control diversions and prevent waste of water; and

(iv) The appropriator has a possessory interest, or the

written consent of the person with the possessory interest, in

the property where the water is to be put to beneficial use; or,

if the proposed change involves a point of diversion, conveyance,

or place of use on national forest system lands, the applicant

has any written special use authorization required by federal law

to occupy, use, or traverse national forest system lands for the

purpose of diversion, impoundment, storage, transportation,

withdrawal, use, or distribution of water.

(c) The appropriator shall file a correct and complete notice

of change in appropriation right with the department on a form

provided by the department within 60 days after stock tanks are

added or moved.

(d) A temporary change in appropriation right may be authorized

in accordance with 85-2-407.

(6) (a) If the department determines a notice of change in

appropriation filed pursuant to subsections (1) through (5) is

not correct and complete, it shall return the notice to the

appropriator, along with a notification describing the defects. A

notice of change in appropriation right that is not corrected and

completed within 60 days of the notification is terminated.

(b)Within 90 days of determining a notice of change in

appropriation right is correct and complete, the department shall

determine if the applicable criteria are satisfied.
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(i) If the department determines that the notice of change in

appropriation right satisfies the applicable criteria in

subsections (1) through (5), it shall issue an authorization of a

change in an appropriation right.

(ii) If the department determines that the notice of change in

appropriation right does not satisfy the criteria, it shall

notify the appropriator, and the appropriator must submit an

application for change in appropriation right to the department

pursuant to 85-2-402.

(7) (a) If an authorization of a change in an appropriation

right is issued under subsection (3), (4), or (5), the department

shall prepare a public notice which includes a summary of the

change in appropriation right. The public notice must state that

not more than 45 days after the date of publication, a person may

file a written objection to the authorization of the change in

appropriation right with the department. The department shall

publish the notice once in a newspaper of general circulation in

the area of the source.

(b) the department shall also serve the notice by first-class

mail upon:

(i) an appropriator of water or applicant for or holder of a

permit who, according to the records of the department, may be

affected by the proposed appropriation;

(11) any purchaser under contract for deed, as defined

in 70-20-115, of property that, according to the records of the

department, may be affected by the proposed appropriation; and
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(iii) any public agency that has reserved waters in the

source under 85-2-316.

(c) The department may, in its discretion, also serve notice

upon any state agency or other person the department feels may be

interested in or affected by the proposed appropriation.

(d) The department shall file in its records proof of service

by affidavit of the publisher in the case of notice by

publication and by its own affidavit in the case of service by

mail.

(8) (a) For changes authorized under subsections (3), (4), or

(5), an appropriator may file a correct and complete objection

with the department on or before the date specified in the notice

provide pursuant to subsection (7). The objection must state the

name and address of the objector and state facts indicating that

the change in appropriation right:

(i) will adversely affect the use of the water rights of the

objector or of other persons or other perfected or planned uses

or developments for which a permit or certificate has been issued

or for which a state water reservation has been issued under

Title 85, chapter 2, part 3; or

(ii) does not satisfy the applicable criteria set forth in

subsections (3), (4) or (5).

(b) If a correct and complete objection is filed, the

department shall hold a contested case hearing pursuant to 85-2-

309. The contested case hearing is limited to those issues for

which a correct and complete objection is filed. The
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appropriator changing the water right bears the burden of proof

of lack of adverse effect or any of the criteria for which a

correct and complete objection is filed.

(c) If the department determines after a contested case

hearing on the objection that the rights of other appropriators

have been or will be adversely affected, or that the change in

appropriation right does not satisfy the criteria set forth in

subsections (3), (4) or (5), it may revoke the change or make the

change subject to terms, conditions, restrictions, or limitations

necessary to protect the rights of other appropriators.

Section 3. Section 85-2-407 , MCA, is amended to read:
"85-2-407. Temporary changes in appropriation right. (1)
Except as provided in 85-2-410, an appropriator may not make a
temporary change in appropriation right for the appropriator's

use or another's use except with department approval in

accordance with 85-2-402 or [New Section 2], and this section.

(2) Except as provided in subsection (9), a temporary change in
appropriation right may be approved for a period not to exceed 10
years. A temporary change in appropriation right may be approved
for consecutive or intermittent use.

(3)An authorization for a temporary change in appropriation
right may be renewed by the department for a period not to exceed
10 years. There is no limitation on the number of renewals the
appropriator may seek. Renewal of an authorization for a
temporary change in appropriation right requires notice to the

department by the appropriator. Upon receipt of the notice, the
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department shall notify other appropriators potentially affected
by the renewal and shall allow 90 days for submission of new
evidence of adverse effects to other water rights. A temporary
change authorization may not be renewed by the department if it
determines that the right of an appropriator, other than an
appropriator described in subsection (7), is adversely affected.

(4) (a) During the term of the original temporary change
authorization, the department may modify or revoke its
authorization for a temporary change if it determines that the
right of an appropriator, other than an appropriator described in
subsection (7), is adversely affected.

(b) An appropriator, other than an appropriator identified in
subsection (7), may object:

(1) during the initial temporary change application process;

(ii) during the temporary change renewal process; and

(iid) once during the term of the temporary change permit.

(5) The priority of appropriation for a temporary change in
appropriation right is the same as the priority of appropriation
of the right that is temporarily changed.

(6) Neither a change in appropriation right nor any other
authorization right is required for reversion of the
appropriation right to the permanent purpose, place of use, point
of diversion, or place of storage after the period for which a
temporary change was authorized expires.

(7) A person issued a water use permit with a priority of

appropriation after the date of filing of an application for a
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temporary change in appropriation right under this section may
not object to the exercise of the temporary change according to
its terms, the renewal of the authorization for the temporary
change, or the reversion of the appropriation right to its
permanent purpose, place of use, point of diversion, or place of
storage. Persons described in this subsection must be notified of
the existence of any temporary change authorizations from the
same source of supply.

(8) If a water right for which a temporary change in
appropriation right has been approved is transferred as an
appurtenance of real property, the temporary change remains in
effect unless another change in appropriation right is authorized
by the department.

(9) If the quantity of water that is subject to a temporary
change in appropriation right is made available from the
development of a new water conservation or storage project, a
temporary change in appropriation right may be approved for a
period not to exceed 30 years unless a renewal is obtained
pursuant to subsection (3)."

{Internal References to 85-2-407:

85-2-308 85-2-404 85-2-408 85-2-427
85-20-1501 85-20-1901}

—-END-



